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Introduction

Securities have a long history. In ancient Greece, the pre-Socratic philoso-
pher Thales of Miletus made a fortune from an olive harvest by predicting the
weather. In one version of the story, he bought all the olive presses in Miletus af-
ter predicting the weather and a good harvest for a particular year. Another ver-
sion has Aristotle explaining, in Politics, that the philosopher had reserved olive
presses in advance, at a discount, and could rent them at a higher price, when
demand peaked, following his prediction of a good harvest." This first version of
the story can be considered the first known creation and use of futures trading,
and the second version would be the first creation and use of options trading.

This historical narrative highlights the early roots of risk assessment and
investment based on predictive knowledge, which is a fundamental aspect of
modern finance and securities.

In this context, investment funds hold important economic and social signif-
icance as a savings model that complements state pensions and pension sav-
ings plans. The current trend of retail investors gathering to the capital markets
is not only attributed to evolved market dynamics; it is also driven by individuals
who lack the knowledge and time to thoroughly evaluate all the legal implications
of their investments.

Investment funds serve as an appealing traditional savings investment for
numerous retail investors. Consequently, the total amount of assets invested in
funds and the number of individuals participating in investment funds will con-
tinue to surge. As a result, the increased participation in investment funds also
raises the chances of civil litigation between the involved parties. So, my objec-
tive is to evaluate this potential development and its management through pro-
cedural agreements by studying the effectiveness of procedural agreements in
Securities Law, with an emphasis on the relationships within an investment fund.

For a better understanding, only the basic lines of the Securities Law regula-
tion should be discussed and the terminology specific to the Portuguese Secu-
rities Code should be presented.

1. Securities Law, Retail Investors, and Institutional Investors

An investor is any person or other entity who commits capital with the ex-
pectation of receiving financial returns. Investors rely on different financial instru-
ments to earn a rate of return and accomplish important financial objectives like

1 ARISTOTLE (2017), pp. 73/74.
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building retirement savings, funding a college education, or simply accumulating
additional wealth over time.

Retail investors, also known as individual investors or private investors, are
individuals or small groups of individuals who invest their personal funds in the
financial markets. Institutional investors, on the other hand, are entities that in-
vest large pools of money on behalf of others, such as pension funds, insurance
companies, mutual funds, hedge funds, banks, and other financial institutions
(Article 30.° of the Securities Code).

Retail investors are often subject to specific regulatory protections? and dis-
closure requirements aimed at ensuring transparency and safeguarding their
interests. Regulatory authorities impose rules to protect retail investors from
fraudulent practices and to ensure fair treatment. For example, a retail investor
cannot invest in an Exchange Traded Fund if the issuer does not provide the Key
Investor Information Documents in Portuguese or accompanied by a translation
into Portuguese, according to Article 6.°, n.° 1, of the Securities Code. The Key
Investor Information Document is required by law to assist the investor in under-
standing the risks, costs, and fundamental basis of the fund.

Also, in some jurisdictions, there may be restrictions on certain sophisticat-
ed financial products for retail investors, particularly those with higher levels of
complexity and risk.® These restrictions aim to protect retail investors from in-
vesting in products that may not be suitable for their financial knowledge and risk
tolerance.* On the other hand, institutional investors, or Accredited Investors,
being sophisticated investors with larger resources and expertise, are subject
to different regulatory frameworks that may have fewer protections as they are
presumed to have the capacity to assess risks and make informed investment
decisions.

Retail investors are afforded certain procedural rights and privileges that are
not available to institutional investors. For example, they can initiate class actions
(Article 31 of the Securities Code) or participate in mediation to solve conflicts
(Article 33 of the Securities Code), while accredited investors are restricted from
such actions. Also, retail investors may have equal treatment to consumers®
(Article 321.°, n.° 1 of the Securities Code) and may have the option to exer-
cise the right of retraction, enabling them to reconsider from specific investment

2 CorpERO (2018), p. 94.

3  Which can include “futures”, “options”, “swaps”, “credit derivatives”, “contracts for differences”, “for-
wards”, “caps”, “floors”, “collars”, See AnTUNES (2014), pp. 143-192; For “short selling”, see Siva (2009),
pp. 27-28. For “Over-the-Counter” derivatives, see Awrey (2011), pp. 267-275.

4 For a US perspective about whether the suitability rule rises to the level of law and whether an ag-
grieved investor may sue for a violation of the rule, see BootH (1999), pp. 1602-1605.

5  CoroERO (2018), p. 111.
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agreements or transactions under specific conditions (Article 322.°, n.° 2, of the
Securities Code). Hence, the Portuguese Securities Code aligns the provisions
applicable to retail investors with the regulations set forth in the Law of General
Contractual Clauses (DL n.° 446/85, de 25 de outubro).

Institutional investors may as well qualify as financial intermediaries depend-
ing on the activities they perform. According to the Securities Code, financial
intermediaries are, among other, those who provide investment services and
activities in financial instruments (Article 289.°, n.° 1, a). The Securities Code also
considers financial intermediaries the depositaries of securities. In this sense, the
asset management selects the fund’s assets, while the fund’s assets are held
and safeguarded by a depositary, to avoid confusion between the assets of the
fund and the equity of the asset management company.®

2. Principles of Regulation. Investor Protection as the Main
Purpose

The attractiveness of the basic economic idea and the associated impor-
tance of investment funds for the social market economy has called both Portu-
guese and European legislators on the scene. In Portugal, since 1999, the civil
and regulatory provisions of investment law have been combined in the Secu-
rities Code, which also implements the European Union directives (recital 23 of
the Securities Code).”

Today, investor protection is the primary goal of investment law regulation,
along with ensuring that markets are fair, efficient, and transparent, and reducing
systemic risks (Article 304.°, 1, of the Securities Code). Investment law regula-
tion encompasses a set of legal principles, rules, and regulations designed to
safeguard the rights and interests of investors.® These laws are typically enact-
ed at both national and international levels, aiming to create a predictable and
secure environment for investors. So, the primary objective of investment law
regulation is to protect investors. This involves ensuring that investors, whether
individual or institutional, have a reasonable expectation of the safety and secu-
rity of their investments.

Investor protection extends to the promotion of fair markets, where all par-
ticipants have equal access to information and opportunities (level playing field®),

Siva (2005), p. 167.
CAwmARA (2018), pp. 74-80.
Da Fraba (2020), p. 1575.
GARTEN (2001), pp. 1-15.
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and where market manipulation and fraud are deterred. Transparency is key to
investor confidence. Regulations often mandate transparent disclosure require-
ments for companies, helping investors make informed decisions. In addition to
individual investor protection, investment law regulation is also concerned with
systemic risk reduction. Systemic risks can disrupt the entire financial system
and harm investors, so regulations are designed to identify, mitigate, and prevent
these risks. Measures may include prudential regulations for financial institutions
and market oversight by regulatory authorities. Investment law regulation also
seeks to enhance market efficiency. Efficient markets are more likely to attract
investors and promote economic growth.

However, it is important to say that while market efficiency assumes that
markets quickly incorporate all available information,'® behavioural finance! rec-
ognizes that human emotions and biases can lead to market inefficiencies, so it
combines principles of psychology'? with economics and finance to understand
how psychological and emotional factors influence financial decision-making.'®
Behavioural finance explores the various cognitive and emotional biases that
can affect financial decision-making. Some well-known biases include overcon-
fidence,' loss aversion,'® confirmation bias,'® and herd behaviour.'” These two
concepts — market efficiency and behavioural finance — offer different perspec-
tives on how markets operate and how investors make decisions.

10 For a comprehensive analysis on how “security prices fully reflect all available information”, see Fava
(1970), pp. 383-417, and Fama (1991), pp. 1575-1617.

11 CunniNgHAM (2002), pp. 772-783.

12 CHaRLE MuNGER counts preparation, patience, discipline, and objectivity among his most fundamental
guiding principles. He will not deviate from these principles, regardless of group dynamics, emotional itch-
es, or popular wisdom that “this time around it’s different.” Munger, Kaurman (2011) pp. 59-60.

13 In other words, there are discrepancies between the price and value of the security. On investing,
Benuamin Grahan has included many different examples of overvaluation and undervaluation of a stock.
Evidently the processes by which the securities market arrives at its appraisals are frequently illogical and
erroneous. These processes are not automatic or mechanical but psychological, for they go on in the minds
of people who buy or sell. The mistakes of the market are thus the mistakes of groups or masses of indi-
viduals. Most of them can be traced to one or more of three basic causes: exaggeration, oversimplification,
or neglect (Graram (2009), p. 669).

14 KaHNnEmAN (2011), pp. 199-222. Overconfidence bias refers to the tendency for individuals to overes-
timate their own knowledge and abilities, leading to excessive trading, risk-taking, and suboptimal deci-
sion-making.

15 Kanneman (2011), pp. 282-286. This is a fundamental concept in behavioural finance, which suggests
that people tend to strongly prefer avoiding losses over acquiring equivalent gains. As a result, investors
may be more risk-averse when it comes to potential losses, even if it means missing out on potential gains.

16 Ibid., pp. 80-81. This bias involves seeking out information or opinions that confirm preexisting beliefs
while ignoring or discounting information that contradicts those beliefs. This can lead to poor investment
decisions and a lack of diversification.

17 Investors often exhibit herd behaviour, meaning they follow the crowd and make investment decisions
based on what others are doing, rather than conducting independent research and analysis.
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On this topic, the economist RoserT SHILLER concluded that people must dis-
tance themselves from the presumption that financial markets always work well
and that price changes always reflect genuine information. He found evidence
from behavioral finance that helped to understand, for example, that the world-
wide stock market boom, and then crash after 2000, had its origins in human
foibles and arbitrary feedback relations and must have generated a real and
substantial misallocation of resources.®

Nowadays, it is no longer just the small investors who are understood as in-
vestors, but everyone, including institutional investors. So, investor protection in
Securities Law not only protects individual investors but also has an institutional
side. For example, Article 94.°, n.° 1, of the Securities Code, protects financial
intermediaries from damages caused by central securities depository.

In addition to individual protection through claims, supervision, transparen-
cy, and so on, there is also the goal of strengthening investor confidence in the
integrity of the Portuguese market for investment funds. However, the protection
of retail investors is the main purpose of regulation in Securities Law, mainly
because () investment funds are still used by many small investors who are
particularly in need of protection as a savings model, and (i) the harmonization
of the European Union’s internal market for investment funds is itself also driven
by investor protection.

3. The Concept of Investment Fund

The ever-changing nature of the global financial system required the adop-
tion of flexible rules and procedures, designed to provide a degree of longevity
to legislative text. The focus of the legislator was placed on the establishment
of principles and general rules, often employing general clauses and vagueness.
Therefore, these texts are expected to be further developed by jurisprudence,
the practices of administrative authorities, and interpretation by scholars.

So, the units of participation in an investment fund are financial instruments
that result from the capital raised by many investors. Together, these amounts
establish a separate portfolio managed by an asset management company,
which invests them in a variety of assets, including bonds, stocks, money mar-
ket instruments, and even commodities such as natural gas or oil.

These financial instruments allow access to markets, assets, and oppor-
tunities that would otherwise not be accessible to most investors, ensuring
investment diversification by allocating investments across different securities,

18  SHILLER (2003), p. 102.
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markets, and even currencies, thereby contributing to an overall risk reduction,
investing for the medium to long run, with the possibility of benefiting from the
high liquidity provided by most funds, and ensuring that asset management is
carried out by experts dedicated to the individual performance of each fund.

There are several types of investment funds, each with its own character-
istics and objectives. Mutual Funds are open-end investment funds that issue
and redeem shares at the net asset value based at the end of each trading
day. Mutual funds are popular among retail investors and offer a variety of in-
vestment objectives, including equity funds, bond funds, and balanced funds.
Exchange-Traded Funds (ETFs) are like mutual funds but are traded on stock
exchanges throughout the day, like individual stocks. They offer intraday liquidity
and have lower expense ratios than mutual funds. Hedge Funds are typically
open to qualified investors and have a more flexible investment strategy. Hedge
funds aim to generate returns regardless of market conditions and may use lev-
erage and short selling.

Private Equity Funds often invest in private companies rather than publicly
traded securities. They often have a longer investment horizon and may be illig-
uid for several years. Real Estate Investment Trusts, also known as REITs, invest
in real estate properties and are required to distribute a sizeable portion of their
income to shareholders as dividends. They provide a way for investors to access
real estate markets without owning physical properties.

The investment fund is structured as a so-called “investment triangle”, and
the three cornerstones of the investment triangle are the investor, the financial
intermediaries, and the custodian bank.'® The investor deposits capital into an
account, the financial intermediaries invest this capital according to the speci-
fied investment conditions, and the custodian entity is responsible for holding
and safeguarding the securities. Typically, these three parties do not enter into
a multilateral agreement that binds them all, and neither do they have bilateral
agreements among all these parties.

Instead, in investment funds, there are two contractual relationships: the
investment contract between the investors and the asset management, and the
custodian agreement between the asset management and the custodian bank.

19 UrHAHN (2021), p. 89.
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3.1 Investment Contract and Custodian Agreement. Obligations of
the Investor and Obligations of the Asset Management

In an investment fund, investors and the asset management conclude the
investment contract?. Its content is set by the investment conditions, as well as
general Contract Law and the Securities Code.?" In addition, as an exception,
the provisions of the sales prospectus can become part of the investment con-
tract if the agreement between the investor and the asset management compa-
ny includes the sales prospectus.

So, inthe case of a public investment fund, the investor’s first contact with the
potential contractual provisions usually takes place through the sales prospect-
us, which the asset management must create and make accessible to the public
under Article 238 of the Securities Code.

Following the general principles of Securities Law, the prospectus itself does
not represent an application, but merely pre-contractual information due to pub-
lic offering.?? The investor first submits the offer by communicating his intention
to invest a certain amount in an investment fund, often through his bank or
another sales company acting as a representative of the asset management.
Then, the asset management accepts the offer by requesting the investor to
pay the calculated issue price. There, for the sale of investment funds to private
investors, it is stipulated that the potential investor is to be given a copy of the
application for the conclusion of the contract.

Also, the investment contract obligates the investor to pay a certain amount
of money to the investment fund. The amount of the payment is calculated from
the net asset value of the unit that the investor is to receive plus a front-end
load (commission) specified in the investment conditions. On the other hand, the
asset management is obligated to provide several services, and among them,
there are two main performance obligations.

The first main obligation is to grant the investor a share of the investment
fund (so-called investment share), and, if applicable, the redemption of the
shares. In other words, to conclude an issuance agreement on the investment
share certificate with the investor under Securities Law.?®

The second main obligation of the asset management is the portfolio man-
agement of the investment assets. This means two different sets of obligations,
which can be called investment obligations and administrative obligations. The

20 LemAo (2015), pp. 112-121. In stock trading there is no contract between the parties, namely because
there are no predetermined parties involved. See Ascensao (1999), p. 18.

21 AnTUNES (2009), pp. 281-287.
22 Awvepa (2018), p. 155.
23 CoroERo (2020), pp. 20-30.
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asset management fulfils its investment obligation by developing an investment
strategy, using this strategy to select which assets are to be acquired for the ac-
count of the investment fund, and finally implementing the investment decision,
which is called asset allocation.*

In addition to the investment contract with the investors, the asset manage-
ment concludes the so-called custodian agreement with the custodian entity.
Because the conclusion of the custodian agreement is a condition for operating
an investment business, the custodian agreement is concluded before the in-
vestment contract. The main duties of the custodian entity are the safekeeping
of the assets of the special fund that can be held in custody, the control of the
legality of the asset management actions, and the assertion of claims of the in-
vestors towards the asset management.

3.2 Legal Relationship Between Investors

So, in the case of an investment fund, there is no contract in the relationship
between the investors. As a rule, individual investors do not meet their fellow in-
vestors.?® The investors therefore do not enter into a contractual agreement with
one another. However, there is some correspondence in the legal relationships
of the investors: all investors have the same rights under a similar investment
contract with the asset management, known as analogous individual interests or
collective interests.?” It is important to understand that the investors do not know
each other and do not want to contact each other.

3.3 Legal Relationship Between Investors and the Custodian Entity

The custodian agreement obliges the custodian to keep the assets safe
and to monitor the asset management, which serves to protect investors. At
the same time, investors often come into legal contact with the custodian them-
selves when the share certificates are issued. In addition, the Securities Market
Commission independently prescribes the main rights and obligations of the

24 The roots of an investment portfolio and asset allocation can be traced back over a thousand years to
what is known as the “Talmud Portfolio.” The Talmud is a collection of Jewish texts falling under the catego-
ry of the Oral Torah, comprising the source known as the Mishnah and its commentary, the Gemara. One
version of the specific section of Bava Metzia 42 translates as “Rabbi Yitzchak advises a person to invest
his money — one third in land and one third in business, and the remaining third, he should hold in cash.”

25 DuarTE (2000), p. 370.
26 URHAHN (2021), p. 85.
27 JoLowicz (2000), pp. 95-96.
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depositary. Following this mixture of legal points of contact, different approaches
to the qualification of the legal relationship between the investor and the custo-
dian are conceivable.

Taking the picture of UrHAHN’s investment triangle further, one should first
consider filling out the last remaining side of the triangle with a contract. This is
certainly true if the investor, asset management, and custodian explicitly make
a tripartite agreement, as is known from the area of special funds. A contract
between the custodian and the investor is also to be assumed if, in addition to
the provisions on the investment contract, the investment conditions contain the
express declaration of the custodian’s intention to be bound to the investors and
the investors agree to these investment conditions.?®

If the investor does not have an independent contract with the custodian,
he could still claim against the latter by classifying the custodian agreement as
a contract in favour of the investors. However, the author also rejects this view,
claiming that a contract in favour of a third party requires the private, autono-
mous decision of the custodian.?® However, if the intention of the asset man-
agement and the custodian in the legal transaction does not justify any primary
claims by the investors against the custodian, the custodian agreement could
still be classified as a contract with a protective effect in favour of the investors.
Then the investors would at least be entitled to accessory claims against the
custodian.®

If any link to the will of the parties to establish the legal relationship between
the custodian and the investors fails, one could conclude that the custodian has
no special legal relationship with the investors. Investors would then be required
to claim damages under tort law, and it would be decisive which obligations of
the depositary are to be classified as protective laws.3!

So, in the absence of legally justifiable alternatives, only a special relationship
remains in the form of a legal obligation under Securities Law. The result of the
legal obligation established in this way will hardly differ from the acceptance of
a contract in favour of third parties with legally prescribed content. However, a
legal obligation is dogmatically more rigorous because, in contrast to any con-
struction based on a contract in favour of third parties, it emphasizes that the
custodian is obliged to perform its duties not because investors want it, but
because it is legally required to do so.%?

28  UrHAHN (2021), pp. 73-76.
29 Ibid., pp. 76-77.
30 Ibid., pp. 77-78.
31 Ibid., pp. 78-80.
32 Ibid., pp. 80-84.
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4. Procedural Agreements

The connection between substantive law and procedural law is a longstand-
ing focus in modern legal science. In 1868, Oskar BuLow projected the idea of
procedural relation. This was a concept inspired by the nineteenth century’s idea
of legal relationship, and in a certain way parallel to it; but it was a relationship
of an autonomous nature, radically different, because it had a public nature.® In
this context, the problem of the various manifestations of private autonomy with
respect to that new reality of public law immediately arose, mostly because the
whole procedural law up until then was conceived by private conceptions. The
procedural law then in force throughout Europe found its source of inspiration
in the French Code de Procédure Civile of 1806. And it is known that this is
the least innovative code of all those developed in the Napoleonic era. In fact,
it could be said that it is only a renewed, reordered, and codified version of the
Ordonnance civile formulated under Louis XIV.

By the end of the nineteenth century, the prevalent model of procedural law
in Europe was the codified Roman-Canonical procedure, which was aligned with
the liberal ideal of two parties with freedom and equality of arms to battle each
other without state interference. The private will of the parties was the driving
force behind the development of the procedure. However, the situation changed
towards the end of the century.

In 1895, Franz KLEIN drafted the Zivilprozessordnung in the Austrian Empire,
marking the beginning of the concept of the procedure as a means of enforcing
public social interest, which is ultimately interpreted by the State and its judges.
With the growing recognition of the public nature of the procedure, questions
naturally arose about the nature, role, and even the legitimacy of private auton-
omy within the procedure.

The modern concept of procedural agreements, which unifies the various
expressions of the parties’ will to produce certain effects in a civil procedure,
was formulated by Joser KoHLER. He consolidated them into a single category.®
In recent times, a renewed interest in procedural agreements can be observed.
In Germany, GerHArRD WaGNER published the current reference work, Prozessver-
trdge, with unprecedented ambition and exhaustiveness on this topic.® In
France, the contrats de procédure, which are agreements that have been re-
cently studied by Loic CabiET, are being experimented with extensively.®®

33  Bulow (1969), p. 3.
34 Kohler (1894), p. 155.
35  WaGNER (1998), p. 48.
36 CapET (2008), p. 34.
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Procedural agreements are commonly understood as bilateral agreements
that have their main effect on the procedure. The Portuguese legislation does
not have any general regulation on the law of procedural agreements, focusing
instead on specific types of procedural agreements, for example, Article 345.° of
the Civil Code, regarding evidence, and Article 95.° of the Civil Procedural Code,
regarding jurisdiction. The development of procedural contract law thus falls to
scholars, who have dedicated significant effort to this task.®”

The fundamental question of the legal nature of procedural agreements has
not yet been clarified in a valid way. However, a basic set of recognized regu-
lations has emerged, and for a better understanding of the considerations on
procedural agreements in Securities Law, this basic set should be presented.
Procedural agreements are often divided into disposal contracts (Verfligungsver-
trdge) and obligational contracts (Verpflichtungsvertrdge) according to their pro-
cedural effect.®® The disposal contracts are intended to tailor the civil procedure
directly, while the obligational contracts are intended to obligate the parties to
act or refrain from certain procedural actions.

However, the concept of attribution, as defined by Pepro MURIAs, can provide
a better understanding of the nature of the obligations or duties that arise from
procedural agreements. According to Murias, attribution refers to a valid norm
that satisfies one party when an event that fits a particular description can be
attributed to another, and dissatisfaction arises in its absence. Satisfaction of
attributions serves as an indicator of legal value, while non-satisfaction indicates
a lack of value. This concept is comparable to the performance of obligations,
although with a wider scope since obligations are a subcategory of attributions.®®

In the context of procedural agreements, the use of the terms “duty” or
«obligation» may not be conducive from a legal standpoint, as there is no clear
standard to determine when a party’s behaviour during the execution of the
agreement constitutes a duty to perform (or make a payment). Rather, in agree-
ments that modify the burden of proof, the parties’ actions are better character-
ized within the concept of attribution, as no duty to perform is owed. Specifically,
the satisfactory event described in the agreement corresponds to what may be
considered a duty to perform (or make a payment), while the satisfaction of the
attribution aligns with performance. In fact, the party may not want its opponent
to produce the evidence that it was required to provide in the agreement, even if
this may seem counterintuitive.

37  CagraL (2023), p. 391; Siva (2020), p. 131.
38  WaGNER (1998), pp. 35-38.
39 Murias (2008), pp. 797-856.
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4.1 Procedural Agreements and Investor Protection

In the context of an investment fund, conflicts of interest may arise and could
involve various stakeholders such as fund managers, brokers, financial advisors,
or other parties involved in the investment process. These conflicts can be re-
lated to compensation structures, fiduciary responsibilities, or any potential bi-
ases that might influence decision-making. Also, there are emerging issues and
challenges associated with ETFs. This could include liquidity concerns, market
impact, or unique risks introduced by specific types of ETFs. These issues might
impact investor protection and market stability.

Financial intermediaries, such as brokers or financial advisors, may receive
commissions or fees based on the financial products they recommend or sell.
This creates a potential conflict of interest, as the advisor may be inclined to
recommend products that generate higher fees for them, even if they are not in
the best interest of the investor. Fund managers and investment professionals
may receive bonuses or performance-based compensation. This can lead to a
focus on short-term gains rather than long-term sustainable growth, potentially
exposing investors to higher risks. Fiduciary responsibilities require financial pro-
fessionals to act in the best interests of their clients. Conflicts arise when these
professionals prioritize their personal interests over their clients’ interests. Lack
of transparency or insufficient disclosure about potential conflicts of interest can
breach fiduciary duties.*® Investors have a right to know about any relationships,
affiliations, or financial incentives that may influence the financial professional’s
recommendations.

Although there may be existing standards and regulations for investor pro-
tection, especially in the context of retail investors or institutional investors (and
these standards are designed to safeguard investor interests), there are gaps
or areas where improvements could be made. The effectiveness of the current
regulatory framework in ensuring investor protection and procedural agreements
can be a powerful tool to protect retail investors.

Consequently, regarding the effectiveness of procedural agreements in
Securities Law, it is fundamental to understand that Securities Law can use
procedural contract law in attention to investor protection. The law governing in-
vestment assets contains provisions that directly or indirectly impact procedural
agreements, with the purpose of protecting investors.*! So, Investor protection
is the underlying reason for limiting the effectiveness of procedural agreements.

40 For a comprehensive analysis of the nature and function of fiduciary duties, see CoNaGLEN (2010).
41 UrHAHN (2021), pp. 47-58.
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The Securities Code includes civil procedural law provisions that set limits on
procedural agreements. These provisions can address procedural agreements
as well as those that relate to Civil Procedural Law. An example is Article 31 of
the Securities Code, which enumerates the persons who have the right to file a
class action*? for protecting analogous individual interests or collective interests
of retail investors in financial instruments.*

These norms are mandatory because they protect two public interests: the
effectiveness of judicial protection for investors and investor protection, which
involves investor confidence in a typified, consistent, and favourable legal struc-
ture for investment assets.

Accordingly, the Article 321.°, n.° 3, of the Securities Code, stipulates that
the framework for standard contractual clauses applies to financial intermedia-
tion contracts and, for this purpose, retail investors are comparable to consum-
ers. This is important because, with this comprehension, it becomes evident that
clauses that reverse the burden of proof against the retail investor are invalid, in
attention to Article 21.°, g, of the Standard Contractual Clauses Legal Regime.
Also, Article 321.°, n.° 1, of the Securities Code, states that financial intermedi-
ation contracts shall be made in writing, under European Union legislation, and
contracts entered with retail investors may only be claimed to be void by the lat-
ter if they are not in writing. So, contracts, including procedural agreements, that
are not in written form are void and only the investor can invoke invalidity. On the
other hand, contracts concluded with qualified investors can be oral contracts.

The Securities Code imposes requirements regarding the form of most con-
tracts related to investment assets. The formal requirements of substantive law
extend to procedural agreements concerning disputes arising from the invest-
ment contract, as stipulated in Article 4.° of the Securities Code. This form pri-
marily serves the investors, who should be able to inform themselves about all
agreements related to the investment.

The same Article 321.°, n.° 5, of the Securities Code, also stipulates that in
intermediation contracts entered with retail investors residing in Portugal, to exe-
cute transactions in Portugal, the application of the competent law cannot result
in depriving the investor of the protection granted under this chapter and Section
Il of Chapter | regarding information, conflict of interests and asset segregation.
The purpose of this regulation is individual investor protection, ensuring that,
among other things, retail investors do not have to litigate abroad. Also, Article
27 of the General Clauses Legal Regime aims to provide the highest possible
protection for Portuguese investors against litigation abroad.

42 See MuLHERON (2004); Sousa (2004), pp. 279-318.
43 Ascensio (2007), pp. 65-75.
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In a preliminary conclusion, it can be stated that the criteria for the legally
secure implementation of procedural agreements in investment law is a com-
plex matter. From an evaluative perspective, the protection of retail investors
proves to be the primary motivation for the specific requirements imposed by
Securities Law on the effectiveness of procedural agreements. From a Securities
Law perspective, the development of investor protection is a central regulatory
objective that applies to all areas of the capital markets. From a Civil Procedur-
al Law perspective, the impact of investor protection on the law of procedural
agreements is possible because Civil Procedural Law, which governs procedural
agreements, incorporates certain principles from substantive Civil Law.

Legal professionals need to recognize this interconnection and assess, on
a case-by-case basis, which procedural agreement should be applied to each
participant in an investment asset and how the respective investment asset is
organized. Only by doing so the implementation of procedural agreements in
Securities Law can be successful.

Procedural agreements are most likely to be established when the invest-
ment asset is created through individual agreements or when it involves a spe-
cialized investment asset. In contrast, the risk of procedural agreements being
ineffective is high when it is intended for terms and conditions that qualify as
general clauses applicable to retail investors.

4.2 Procedural Agreements Regulated by Law

Procedural agreements are a product of the contemporary movement to
replace rigid procedures with more flexible ones, reflecting a cultural shift to-
ward the discretion of the parties. Even though the term “procedural agreement”
may appear to be an oxymoron, given that it combines two seemingly opposing
concepts, namely, “procedure” and “agreement”, since there is a common un-
derstanding that civil procedure involves a disagreement between the parties.
Keeping this in consideration, the research is devoted to the question of whether
procedural agreements can be implemented within an investment fund and who
is bound by them. This addresses the use and scope of procedural agreements
in Securities Law.

Procedural agreements are subject to general principles of contracts as they
are concluded according to Article 405 and interpreted according to Article 236
of the Civil Code. Interpretation is relevant to understand in which of the parties
involved in an investment fund there is a contractual relationship. Procedural
agreements can be concluded most easily regarding disputes arising from these
legal relationships, since the parties here conclude a contract anyway.
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The relationships between investors, asset management, and custodian are
part of the complete description of the legal relationships under civil law that
characterize an investment fund and in connection with which procedural agree-
ments can be concluded. So, the following is not about presenting the rights and
duties of all parties in detail. It is sufficient to show the existing relationships and
to take a position on those controversies that are relevant regarding procedural
agreements.

In addition to the conclusion and scope of the procedural agreements in
Securities Law, which are intricately linked to the Law of Investment Funds, par-
ticularities have arisen concerning the effectiveness of procedural agreements
in Securities Law. For example, the Securities Code contains several provisions
that qualify as Civil Procedural Law and can therefore influence the admissibility
of procedural agreements in Securities Law under Civil Procedural Law.

Quite a few provisions of Securities Law also protect the creation and/or
the preservation of certain investment law claims. This evaluation is to be trans-
ferred to procedural contract law, so that procedural agreements are ineffective
if they would undermine the protection of claims under Securities Law. In this
way, procedural agreements that are ineffective may include the Securities Law
revocation of rights, the liability of the custodian, the prospectus liability, and the
liability of the asset management.

So, moving further, examples of procedural agreements in Securities Law
regarding retail investors are mediation agreements, as stated in Articles 33.°
and 34.° of the Securities Code. Mediation will be confidential, and the me-
diator shall be bound to secrecy in relation to all information obtained during
mediation.

Also, the investor is entitled to resort to alternative dispute resolution
mechanisms, such as arbitration, in addition to seeking remedies through or-
dinary legal proceedings and filing complaints with the Securities Market Com-
mission. The financial intermediary ensures the availability of such extrajudicial
means of complaint and alternative dispute resolution by adhering to entities
duly authorized to conduct arbitrations, which will be disclosed by the asset
management.

Recently, the Portuguese Securities Market Commission (CMVM) signed
two protocols, one with 25 (twenty-five) financial intermediaries and another with
the 7 (seven) Consumer Conflict Arbitration Centres that are part of the con-
sumer arbitration network. The purpose of these protocols is to establish a solu-
tion to enhance the resolution of potential conflicts between financial interme-
diaries supervised by the CMVM and retail investors. With these protocols, the
aim is to promote the use of alternative dispute resolution mechanisms that are
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speedy and have very low or no costs for investors, as an alternative to resorting
to judicial courts.*

In the protocol between the CMVM and financial intermediaries, the institu-
tions commit to accepting requests for mediation and arbitration of disputes up
to 15,000 euros, filed by retail investors, related to financial intermediation mat-
ters. In the agreement between the CMVM and Consumer Conflict Arbitration
Centres, these centres agree to accept these disputes without the need for prior
adherence by the financial intermediaries subscribing to the protocol with the
CMVM. The CMVM also commits to providing the Arbitration Centres, whenever
necessary, with training content in specific areas of financial intermediation ac-
tivities. Both protocols stipulate that all involved parties commit to disseminating
information about the existence of alternative dispute resolution mechanisms,
especially on their websites.

4.3 Scope of Procedural Agreements within an Investment Fund

Therefore, two contractual relationships can be found in investment funds,
namely the investment contract between each individual investor and the asset
management and the custodian agreement between the asset management
and the custodian bank. As a rule, the conclusion of procedural agreements is
only possible regarding these two legal relationships. Furthermore, the investors
do not know each other and do not contact each other. It is consequently un-
likely that procedural agreements will be concluded between investors and in the
relationship between investors and the custodian entity.

According to the basic legal concept, the scope of procedural agreements
within an investment fund is also limited to contractual legal relationships, name-
ly to relationships between the investors and the asset management and to
relationships between the asset management and the custodian bank. For retail
investors, the legal concept of the investment fund means that they are only
bound by the procedural agreements that they can read and agree to in the
investment conditions. The custodian agreement, which is not accessible to in-
vestors, cannot bring to them any surprises in terms of litigation.

44 For a comprehensive analysis on protocols, and the collective regulation of the procedure, from the
perspective of French law and Italian law, see CaneLLA (2010), pp. 570-580.
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Conclusion

The requirements that must be met by anyone who wants to implement a
procedural agreement in the documents of an investment fund do not follow a
simple checklist. Instead, they draw upon a complex framework that includes
many sides of the legal landscape. These include principles of Civil Procedural
Law, alongside elements from substantive law, and Securities Law.

Primarily, it became clear that the highest attention is required when entering
a procedural agreement in Securities Law, mainly because at least three players
are involved in an investment fund: the investors, the asset management, and
the custodian entity. These actors are not linked to one another via a central
contract; instead, there are several special relationships within the investment
contract and the custodian agreement.

In addition, there is no legal regulation nor a case law for the relationship
between the investor and the custodian. Therefore, anyone who wants to enter
into procedural agreements for disputes arising from these contractual legal re-
lationships must be prepared for their effectiveness to be tested.
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