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Portuguese Case Note

JOLIO GOMES
Professor of Law, Universidade Catélica Portuguesa

Banque Financiére de la Cité v Parc (Battersea) Ltd and others, [1998] 1 All ER
737, presents the Portuguese lawyer, as well as the English, with an interesting set
of problems and raises a number of difficult questions.

The main facts of the case are as follows: a debtor (Parc) wishes to pay part of
a loan secured with a first charge on a piece of land; over the same property there
is a second charge securing another loan. The debtor belongs to a group of
companies controlled by a Swiss national; the creditor who benefited from the
second charge was equally a member of the same group of companies and the
charge ‘related to an intra-group debt’. The debtor approaches another bank (BFC)
and tries to obtain a loan but a number of problems arise: in the first place, to
avoid a requirement of disclosure of the Swiss banking law the loan did not occur
directly from BFC to Parc but instead BFC lent the money to the general manager
of the Holding company (Mr. Herzig) of the group to which Parc belonged and the
latter took the necessary steps to ensure that the sum was used by Parc to pay its
debt, During the negotiations that preceded the loan and at the request of BFC, Mr.
Herzig handed a letter which read as follows: ‘This is to confirm that we and all
companies of our group will not demand any repayment of loans granted to Parc
(Battersea) Ltd., Londoen, until the full repayment of your loan of DM30,000,000
granted to Mr. M. Herzig...". Mr. Herzig and the Holding did not have the
necessary authority to bind the other companies of the group - as Lord Hoffmann
points out ‘the persons who negotiated the transaction had no authority to commit
OQCL [the other company of the group whose credit was secured by a second
charge] to such an vundertaking and it was not binding upon it’. BFC did not
arrange for any other security and it deemed that this sort of ‘negative security’
provided by this letter of postponement would be enough. In the event the group
collapsed, Parc went insolvent and OOL claimed that it was unaware of the
postponement letter and was not binded by it.
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The Court of Appeal and the House of Lords reached opposite conclusions: the
judgement of the former was in favour of OOL; the letter of postponement was not
binding on OOL and it was neither consulted nor informed from the said letter.
The bank had not been careful enough in providing for adequate securities and it
ought not to obtain through subrogation or unjust enrichment what it had failed (o
obtain during the negotiations. Such a view was strongly criticized and rejected by
the House of Lords although the speeches of the Judges show a somewhat
different sensivity to a number of factors.

To begin with even if the letter of postponement was not binding upon the
other companies of the group, it was ‘the result of a negotiation between
commercial men” and BFC would not have lent the money were it not for its
mistake in believing that such a letter provided an effective protection. The main
issue was according to Lord Hoffmann ‘the scope of the equitable remedy of
subrogation’, which is ‘a means by which the court regulates the legal relationships
between plaintiff and a defendant or defendants in order to prevent unjust
enrichment’. The equitable subrogation - differently from the contractual
subrogation - belongs to the law of restitution. Since, in the words of Lord Steyn
‘unjust enrichment ranks next to contract and tort as part of the law of obligations’
and ‘it is an independent source of rights and obligations’ the court undertook the
task of asking the four questions whose answer in England determines whether
restitution must take place or not: was there an enrichment? Was the enrichment at
the expense of the plaintiff (BFC)? Was the enrichment unjust? Were there any
defences? The House of Lords considered that OOL was enriched at the expense
of BFC and also that the enrichment was unjust. The unjust factor could very well
be unilateral and in this case BEC had expected that ‘by reason of the letter its loan
would be repaid in priority to the debts owing by Parc to the companies in the
Omni Group’ [752].

If a similar case had to be decided by a Portuguese court, I believe much of the
controversy would be very similar. Firstly the ambiguity of the letter poses a
problem: some would probably consider it to be a ‘comfort letter’™ whereby the
Holding company states that it will take the necessary steps to ensure that the bank
would be paid with priority to the other companies of the group. If the letter was
understood as an engagement of the other companies made by a person who lacked
the authority to bind them, the letter would be ineffective against them, Since the
Portuguese courts have been very modest in their attempts to lift the corporate veil,
it can probably be assumed that the only person held responsible would be the
author of the letter.

In the Portuguese legal system subrogation can either be contractual or legal.”
The former may happen in two situations: if a third person pays the creditor, the
latter may subrogate him in his rights at the moment when the payment occurs; but
subrogation can also take place by the initiative of the debtor and without the need

%0n the subject of ‘comfort’ letters in Portugal see A. PINTO MONTEIRO/T. GOMES, ‘Sobre as Cartas de
Conforto na Concesséio de Crédito’, in AB VNO AD OMNES, Coimbra, 1995, pp. 413 et seq.
BPRES DE LIMA/ANTUNES VARELA, Cédigo Civil Anotado, volume I, 4° ed., 1987, Coimbra, pp. 604

et seq.
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of the creditor’s consent.”® That may happen whenever a third person pays the debt
or when he or she loans the money in order for the debtor to pay his debt. Such a
subrogation without the consent of the creditor has been called anomalous® but it
fulfills an useful role allowing the debtor to switch creditors and to choose a more
lenient creditor or a more favourable loan. It has, however, a number of
requirements: subrogation may only occur until the moment of the payment and
not afterwards and the payment is the condition and the measure of the
subrogation.® If the third party does not pay directly to the creditor but instead
makes a loan that enables the debtor to pay, it is imperative in order for the
subrogation to occur in favour of the lender to make an express mention in the
written document of the loan that the third party is subrogated in the creditor’s
rights. The failure to take such a step means that subrogation will not occur. The
requirement for an express statement that the lender will be subrogated in the
creditor’s rights has the purpose of protecting other creditors against a fraudulent
behaviour of the debtor although it must be ackowledged that the protection it
affords is rather meagre.

Legal subrogation takes place in a number of cases typified by the law and one
of them is precisely a case of condictio indebiti, namely when a person pays a debt
of someone else because he mistakenly believed that it was its own; the payor has
the right to ask for the restitution of its payment unless the creditor who did not
know of his mistake lost securities or the evidence of his right, did not ask the true
debtor for payment and in the meanwhile the debtor became insolvent or simply
did not enforce his right in due time and it prescribed.

It would therefore be possible in Portugal for a bank who makes a loan to
demand to be subrogated in the creditor’s rights. However, if the bank did not take
that precaution it is unlikely that a claim based on unjust enrichment would
succeed.? Unjust enrichment in Portugal is a subsidiary remedy that can only be
invoked when there are no other means of repairing a damage or of achieving
restitution. The subsidiarity principle has been under attack™ recently but one of its
main purposes is to avoid fraus legis and in spite of the fact that subsidiarity has
been subject to different interpretations it would possibly be argued that the legal
requirements for conventional or voluntary subrogation to take place must not be
circumvened by invoking unjust enrichment. The reasoning of the Court of Appeal

The Portuguese law followed the French model in this respect: see J. MESTRE, La Subrogation
Personnelle, Paris, 1979, pp. 38-39, on the subject of the historical development of subrogation in the
Ancien Régime and the importance of the Edit d'Henri IV, may 1609,

¥V AZ SERRA, Sub-rogagdo nos direitos do credor, Boletim do Ministério da Justiga n® 37, 1953, pp.
5 et seq., at p. 26.

R DE ALARCAO/H, MESQUITA, Sub-rogagdo nos direitos do credor, Parecer Forense, Rio de Janeiro,
1979, at p. 11. See also M.J. DE ALMEIDA COSTA, Direito das Obrigagdes, 7° ed., Coimbra, 1998, pp. 727
et seq., at 733.

®0n the relationship between unjust enrichment and subrogation see L.M. TELES DE MENEZES LEITAO,
) Enriguecimento sem Causa no Direito Civil, Lisboa, 1996, pp. 824 et seq.

Bgee L.M. TELES DE MENEZES LEITAO, op. cit., pp. 941 et seq and J.M. VIERA GOMES, O Conceito de
Enriquecimento, o Enriguecimento Forgado e os vdrios Paradigmas do Enriquecimento sem Causa, Porto,
1998, pp.415 et seq. For a defence of the subsidiarity principle see D. PAREDES LEITE DE CAMPOS, A
Subsidiariedade da Obrigacdo de restituir o Enriquecimento, Coimbra, 1974,
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would probably prevail: if the Bank did not act with the proper care and did not
obtain a voluntary subrogation it ought not to be allowed to get an equivalent
position by invoking unjust enrichment. And it is an equivalent position to the
extent that it allows an unsecured creditor to be paid with priority over the creditor
with the second charge. As a matter of fact, even if the subsidiarity principle did
not exist in Portugal, restitution based on unjust enrichment would be in a similar
case troublesome; Lord Steyn stated that ‘the neglect of BEC is akin to the
carelessness of a mistaken payer: it does not by itself undermine the ground of
restitution’ [741]. In Portugal, as well, the absence of fanlt of the plaintiff is not a
requirement for restitution to take place although the degree of the lack of care
may be relevant as in the aforementioned case of the payment of someone else’s
debt. Nevertheless, instead of an unjust factor that triggers restitution the question
would probably be whether OOL had a ground to retain the payment it received.
And it must be added that even if the mistaken belief of OOL in the binding effect
of the postponement letter was essential to the decision to grant the loan and the
debtor knew it, that would simply result in the loan being a voidable contract;
however since the Portuguese law does not have a device similar in its
sophistication to tracing®® and the reivindicatio of money does not seem possible®
and there are no restitutionary rights in rem the bank would simply be an
unsecured creditor,
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