ESTATE,
SUCCESSION
AND AUTONOMY

New assets and new trends




© Authors
© UCP Press

Title Estate, Succession and Autonomy
New assets and new trends
Editors Rita Lobo Xavier | Nuno Sousa e Silva | Marta Rosas
Collection Coldquios
Cover Ana Luisa Bolsa | 4 ELEMENTOS
Proofreading Ana Cunha | Francisco Silva Pereira
Graphic Design Magda M. Coelho
Printing and Binding Papelmunde
Legal Deposit
Date february 2024
Print run 250
ISBN 9789725409923
DOI https://doi.org/10.34632/ 9789725409923

Universidade Catodlica Editora,
Sociedade Unipessoal, Lda.
Palma de Cima 1649-023 Lisboa
Tel. (351) 217 214 020

uceditora@ucp.pt | www.uceditora.ucp.pt



ESTATE, SUCCESSION
AND AUTONOMY

New assets
and new trends

Editors

Rita Lobo Xavier
Nuno Sousa e Silva
Marta Rosas

ucPMy






General Introduction

The International Conference “Estate, Succession and Autonomy
— new assets and new trends” took place at the Catholic University in
Porto on 13 and 14 April 2023, in association with the 5th ADFAS
International Congress 2023.

This conference had been scheduled for 24 and 25 April 2020, but
was cancelled a month earlier due to the difficult situation we were all
experiencing due to covid-19.

The event brought together distinguished international and
national guest speakers as well as those resulting from a call for
papers.

The pressure of cultural, economic and technical forces, the impact
of phenomena such as ‘globalization’, ‘digitalization’ and ‘demateria-
lization’, the development and application of artificial intelligence,
the markets and financial products and free movement of persons and
goods have brought about new dimensions for ancient legal problems.
A reflection on the traditional approach methods to Citizenship, Soli-
darity and Social Inclusion is warranted, particularly with regard to the
complexity of regulation of access to goods and rights over goods.

In this context, some attempts at theoretical renovation have appea-
red, which seek to build ways of relating goods and the social collective
and allowing the fruition by all of the goods meant for all, beyond public
and private property.

Indeed, the attitude of persons in what regards wealth mirrors the
nature of current ways of life and of both intra- and intergenerational
solidarity. The reversal of the age pyramid defies the sustainability of
public protection systems for old age and sickness created after World
War II, generating the need to accumulate (individually or within a



6

‘ ESTATE, SUCCESSION AND AUTONOMY

family) enough wealth to ensure a reasonable level of welfare in old age
or in sickness.!

The lack of social support activity by the State and the regrettable
observation of an increase in the number of spontaneous non-com-
pliance with help and mutual assistance within a family constitute
opportunities for the renovation of legal solutions such as social benefits
and alimony.

Autonomy in the formation of individual and complementary wel-
fare schemes should be reinforced to keep up with the inevitable transi-
tion to a diversified social protection system in view of Social Security’s
sustainability problems. A legal framework that permits solutions that
allow the profits of family businesses to be invested locally in program-
mes that support and value intermediate communities, of which these
companies are part, can be an instrument that contributes towards
intragenerational justice.?

Therefore, the discussion concerning the free assignment of private
property should not be restricted to a political level; instead, it should
be extended and include topics such as the protection of fundamental
rights. The extent to which the State interferes in the individual choi-
ces of the wealth holder, namely through the taxation system, reflects
the fundamental values of a society. The role of reducing inequalities
should not be limited to the State, rather it should include each one of
us.? Society should make wealth holders aware of the social function of
private property, providing them with autonomy on ‘how’ to perform
such social function and which communities and needs they will assist.
Today, Society demands that private wealth must somehow benefit com-
munities, promoting intragenerational solidarity and preventing inter-
generational transmission of poverty.

As far as Succession Law is concerned the question arises as to whe-
ther and to what extent the State should, or can, limit private autonomy,
namely by imposing mandatory heirs. Special mention is warranted
here to the legal framework resulting from Regulation (EU) 650/2012,

1 This challenge is part of the set of Sustainable Development Goals established by the Uni-
ted Nations General Assembly, which represent “a common vision for humanity”, also accep-
ted in the context of the European Union (see SDG 3).

2 Cf.SDG 17.

3 Cf.SDG 10, 11.
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which transforms cross-border succession planning models and underli-
nes the differences between national legal orders.

Up until the last decades, succession issues concerned only a small
part of the population, a group with the capacity to accumulate goods
to leave to others. Today — and insofar as Inheritance Law can establish
connections between the fundamental institutions of Family and Pro-
perty — it has become generally accepted that succession issues concern
each one of us. The demanded renewal of Inheritance Law extends the
debate to other contemporary issues, such as those related to advances
in reproductive medicine or the prevalence of affections.

The Law has to find new ways to address the challenges of each
citizen’s relationship with goods, without excluding others, positioning
the holder of goods as a member of a wider community. The reflection
over the question of private autonomy, in the sense that each citizen can
determine the fate of his/her property post mortem, has to take place in
the broader context of current problems regarding new goods, and of pri-
vate property and collective goods.

This Congress will focus on all of the topics above, providing as well
an overview on the state of the art of the legal frameworks from selected
countries.

The core of the Conference focussed on all these issues, seeking to
provide up-to-date information on a wide range of legal systems.

The topicality of the themes, the quality of the speakers involved,
and the innovative nature of the interventions turned this Conference
into an event with a high profile and impact, both on a scientific and
academic level and among legal actors.

The Conference and the publication of its Proceedings would not
have been possible without a number of prestigious sponsors, who joi-
ned us in the ancient, most noble, loyal and undefeated city of Porto!*

4 Wording of the City’s crest.
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Introducao geral

A Conferéncia Internacional «Patrimdnio, Sucessido e Autonomia
— novos bens e tendéncias / Estate, Succession and Autonomy — new
assets and new trends» decorreu na Universidade Catdlica, no Porto, nos
dias 13 e 14 de abril de 2023, associada ao 5.° Congresso Internacional
ADFAS 2023.

Esta Conferéncia tinha estado marcada para os dias 24 € 25 de abril
de 2020, mas foi cancelada um més antes, atendendo a situacéo dificil
que todos viviamos ligada ao Covid-19.

O evento congregou distintos oradores internacionais e nacionais
convidados e também provenientes de um selecto call for papers.

A pressédo de forcas culturais, econdmicas e técnicas e o impacto de
fendmenos como a «globalizagdo», a «digitalizacdo», a «desmaterializa-
¢do», o desenvolvimento e aplicagdes da inteligéncia artificial, os mer-
cados e produtos financeiros, a liberdade de circulacdo das pessoas e
bens fizeram surgir novas dimensdes para antigos problemas do Direito.
Impde-se uma reflexdo sobre os tradicionais quadros de abordagem da
Cidadania, Solidariedade e Inclusdo Social, em particular, no que respeita
a complexidade da regulacdo do acesso aos bens e aos direitos sobre os
bens.

Neste contexto, tém surgido, recentemente, algumas tentativas de
renovacao tedrica no sentido de construir formas de relacionar os bens
e o coletivo, que permitam a fruicdo por todos dos bens que sio destina-
dos a todos, para além da classica distin¢édo entre propriedade publica e
propriedade privada.

De facto, as atitudes das pessoas em relagdo ao patrimoénio espe-
lham a natureza das atuais formas de vida e de solidariedade interge-
racional e intrageracional. A inversdo da piramide etaria desafia a sus-
tentabilidade dos sistemas publicos de protecdo na velhice e na doenga
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criados a partir do final da 2.2 Guerra Mundial, gerando a necessidade
de acumulacéio (individual ou familiar) de patrimodnio bastante que asse-
gure a manutengio de um razoavel nivel de bem-estar em idade avan-
cada ou na doenca.

A insuficiéncia da atividade assistencial do Estado e a lamentével
verificacdo do aumento dos casos de incumprimento espontaneo das
funcdes de socorro e auxilio mutuo intrafamiliar constituem oportuni-
dades para a renovacao de solucdes juridicas tradicionais como as pres-
tacdes sociais e alimentares. A situacdo pandémica vivida nos ultimos
anos reforcou a consciéncia daquelas necessidades, intensificando a
urgéncia de respostas eficientes para as situagdes de vulnerabilidade.
Simultaneamente, surgiram novos desafios e possibilidades: reavivou a
essencialidade das redes de apoio de proximidade, assentes na solida-
riedade familiar, comunitdria e de vizinhanca; abriu um novo espaco a
«revolugdo digital» e aos novos bens; expds as fragilidades de cada ser
humano e o destino comum de todos, tornando premente o interesse de
adequadas estratégias de natureza patrimonial para qualquer pessoa,
independentemente da idade ou da composicao dos patrimonios.

A autonomia na formacdo de esquemas individuais e complementa-
res de previdéncia deve ser reforcada para acompanhar a inevitavel tran-
sicdo para um sistema diversificado de protecdo social em face dos pro-
blemas de sustentabilidade financeira da Seguranga Social. O enquadra-
mento legislativo de soluc¢des que permitam que os lucros das empresas
familiares sejam investidos localmente em programas de apoio e valori-
zacdo das comunidades intermédias em que estdo inseridas podem ser
instrumentos dinamizadores da solidariedade intrageracional?.

A questido da livre transmissdo da propriedade privada nio é
somente uma questio politica, mas, igualmente, de protecéo de direitos
fundamentais. A extensido em que o Estado interfere com as escolhas
individuais do titular do patrimdnio, nomeadamente, através do sistema
tributario, reflete os valores fundamentais de uma sociedade. A tarefa de
diminuicdo das desigualdades ndo ¢ apenas uma tarefa do Estado, mas

I Este desafio integra-se no conjunto dos Objetivos de Desenvolvimento Sustentédvel - ODS -
estabelecidos pela Assembleia Geral das Nag¢des Unidas que representam «uma visdo comum
para a humanidade», acolhidos também no contexto da Unido Europeia (cfr. ODS 3).

2 Cfr. ODS 17.
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de todos?. A sociedade deve sensibilizar os titulares de patrimoénio para
a funcio social da propriedade, permitindo-lhes alguma autonomia
quanto ao modo de a realizar e na escolha das necessidades das comu-
nidades intermédias a satisfazer. Hoje o patrimoénio deve estar ao ser-
vico das pessoas: promover a solidariedade intrageracional para evitar a
transmissdo intergeracional da pobreza. No que respeita aos direitos da
pessoa com deficiéncia, por exemplo, o entendimento contemporaneo
€ o de que estes apenas se realizardo no contexto de uma vida indepen-
dente e integrada em sociedade. Para tanto, confluir coletividade e os
membros da familia, o que torna imperioso devendo ser repensados os
institutos de Direito Privado, assentes na autonomia privada, que per-
mitam aproveitamento dos bens por parte daqueles que mais precisam,
reduzindo desigualdades.

No contexto sucessorio, suscita-se a questdo de saber se e em que
medida o Estado deve ou pode limitar a autonomia privada, designada-
mente impondo herdeiros necessarios. Merece, aqui, especial destaque
o enquadramento juridico saido do Regulamento (UE) n.° 650/2012,
que transforma os modelos de planeamento sucessério transfronteirico
e sublinha as diferencas entre os ordenamentos juridicos nacionais.

Até as ultimas décadas, as questdes sucessorias diziam respeito a
uma pequena parte da populacdo, a um grupo com capacidade de acu-
mular bens para deixar a outros. Hoje — e na medida em que o Direito
das Sucessdes pode estabelecer ligacdes entre as institui¢cdes fundamen-
tais da Familia e da Propriedade — as questdes sucessdrias tém a ver com
cada um de nds. A reclamada renovacgio do Direito sucessério alarga o
debate a outras questdes contemporaneas, como as relacionadas com os
avancos da medicina reprodutiva ou com as da prevaléncia dos afetos.

O Direito tem de encontrar novas formas de responder aos desafios
da relagdo de cada pessoa com os bens, sem excluir os outros, perspeti-
vando o titular dos bens como membro de uma comunidade mais ampla
do que a chamada «pequena familia». A reflexdo sobre a questdo da auto-
nomia privada, no sentido de cada cidadao poder determinar o destino
do seu patrimodnio apds a morte, deve inserir-se no contexto mais amplo
dos problemas atuais sobre os novos bens e sobre a propriedade privada
e os bens coletivos.

3 Cfr.ODS 10, 11.
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O nucleo central do Congresso focou todas estas questdes, procu-
rando proporcionar informacdes atualizadas no ambito de ordenamen-
tos diversificados.

A atualidade dos temas, a qualidade dos oradores envolvidos e o
caracter inovador das intervengdes transformaram esta Conferéncia
num evento com grande projecio e impacto, tanto no plano cientifico e
académico como no plano dos operadores juridicos.

A realizagdo da Conferéncia e a publicacdo das suas Atas néo teria
sido possivel sem um conjunto de patrocinadores de prestigio, que se
juntaram a nods na antiga, muinobre sempvre leal e invicta cidade do Porto*.

4 Dizeres do brasio da cidade do Porto.
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Opening of the “International Conference
Estate, Succession and Autonomy - New Assets
and Trends”

RUI MOREIRA*

1ELLES

It is with great pleasure and interest that I take part in the opening
of this conference dedicated to estate, succession and autonomy.

I would therefore like to thank the Family and Succession Law
Association and the Universidade Catdlica Portuguesa for their kind
invitation.

Today’s conference should be welcomed for its international dimen-
sion, for the public interest of the issues under discussion and for the
scientific quality of the invited speakers.

It is, in fact, an initiative that reflects the academic commitment to
the production of knowledge and its transfer to society.

* Mayor of Porto
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Considering the historical and cultural legacy that unites the two
countries, Brazil is a natural partner for Portugal in academic, scientific
and intellectual exchange. I am therefore pleased to see the cooperation
between the Association for Family and Succession Law and the Faculty
of Law of the Universidade Catdlica Portuguesa.

A cooperation based on a branch of law that is essential to defend
the family as the core of society and to disseminate the values associated
with the family institution.

The Association for Family and Succession Law is therefore to
be congratulated for including this conference in its 5% congress pro-
gramme. This is a unique opportunity to promote the legal study, scien-
tific debate and public dissemination of Family and Succession Law in
Portugal and Brazil.

Porto Municipality supports the holding of conferences with these
characteristics and objectives, aware that the edifice of science is built,
in all areas without exception, by the sharing of knowledge and the
debate of ideas between specialists.

Ladies and Gentlemen,

The family as a social reality has undergone profound changes to
this today.

It is therefore important to study the obligations and rights arising
from family relationships considering the social, ethical-moral and legal
developments of our time. We must ensure that, in an era marked by a
lack of references and relativism, the Law is able to preserve and regu-
late family relationships.

In a city with strong bourgeois traditions such as Porto, the family is
a primordial institution in the formation of local identity and the organ-
ization of life in society. Family relationships continue to strongly influ-
ence the way of being, acting and thinking of the people of Porto and are
intertwined with the city’s very own character.

The central role of the family in the city of Porto and the North
region is visible, as we know, in the weight of family businesses in the
local and regional economic structures.

According to our National Institute of Statistics, family businesses
represent more than 80% of the Portuguese business sector and gen-
erate around 60% of employment in the private sector. This reality is
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particularly notable in the North, where family businesses are the basis
of the regional economy and its main source of wealth, employment,
innovation and social cohesion.

But we are all aware that family businesses face unique challenges,
such as succession and the transition of leadership from one generation
to another. Management of family conflicts and separating personal and
business interests are issues that affect family businesses and can com-
promise their survival in the medium to long term.

As a rule, family businesses dissolve in three generations. Therefore,
it is necessary to find new ways of addressing the challenges of family
businesses, by reflecting and debating the issues of estate, succession
and autonomy.

The Law is fundamental to overcome the challenges of family busi-
nesses and preserve all the good things they represent for competitive-
ness, productivity, internationalization and growth of our economy.

Family businesses have several economic and social merits. But
they stand out in particular for being closer to local communities, for
assuming the social function of private property and for promoting
intergenerational solidarity.

This is why it is said that family businesses are very much part of
the so-called “capitalism with a human face”.

Ladies and Gentlemen,

With this intervention, I hope to have somehow contributed to the
debate that this conference will promote around the issues of estate, suc-
cession and autonomy.

I take this opportunity to welcome international speakers and lec-
turers. I wish them a pleasant stay in Porto, a city renowned for its charm
and warm hospitality.

I take my leave wishing you all a good conference, in the certainty
that today’s work will be particularly productive and fruitful.

Thank you very much for your attention.
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Abertura da «Conferéncia Internacional:
Patrimonio, Sucessiao e Autonomia - Novos Bens
e Tendéncias»

RUI MOREIRA*

E com muito gosto e interesse que participo na abertura desta con-
feréncia dedicada ao patriménio, sucesséo e autonomia.

Quero por isso agradecer a Associacdo de Direito de Familia e das
Sucessdes e a Universidade Catdlica Portuguesa o amavel convite que
me dirigiram.

A conferéncia de hoje deve ser saudada pela dimensé&o internacio-
nal que apresenta, pelo interesse publico dos temas em debate e pela
qualidade cientifica dos oradores convidados.

Trata-se, de facto, de uma iniciativa que traduz o compromisso aca-
démico com a producdo de conhecimento e a sua transferéncia para a
sociedade.

A luz do legado histérico-cultural que une os dois paises-irmaos,
o Brasil é um parceiro natural de Portugal no intercAmbio académico,
cientifico e intelectual. Vejo por isso com agrado a cooperacdo entre
a Associacdo de Direito de Familia e das Sucessdes e a Faculdade de
Direito da Universidade Catdlica Portuguesa.

Uma cooperacdo que tem por base um ramo do direito essencial
para defender a familia como nucleo central da sociedade e para difun-
dir os valores que estdo associados a instituicao familiar.

Est4, pois, de parabéns a Associacido de Direito de Familia e das
Sucessdes por incluir esta conferéncia no programa do seu 5.° con-
gresso. Trata-se de uma oportunidade impar de promover o estudo juri-
dico, o debate cientifico e a divulgacio publica do Direito de Familia e
das Sucessdes em Portugal e no Brasil.

* Presidente da CM Porto.



ABERTURA DA «CONFERENCIA INTERNACIONAL:
PATRIMONIO, SUCESSAO E AUTONOMIA - NOVOS BENS E TENDENCIAS»

O Municipio do Porto apoia a realizacio de conferéncias com estas
caracteristicas e objetivos, consciente de que o edificio da ciéncia se
constrdi, em todas as areas sem excegio, pela partilha de conhecimento
e pelo debate de ideias entre especialistas.

Minhas Senhoras e Meus Senhores,

A familia enquanto realidade social sofreu profundas alteragdes até
aos nossos dias.

Importa por isso estudar as obrigacdes e direitos que decorrem das
relacdes familiares a luz da evolucdo social, ético-moral e juridica do
nosso tempo. Tudo isto para garantir que, numa época marcada pela
falta de referéncias e pelo relativismo, o Direito é capaz de preservar e
regular as relagdes familiares.

Numa cidade com fortes tradigdes burguesas, como € o Porto, a
familia é uma instituicdo primordial na formacdo da identidade local e
na organizacio da vida em sociedade. As relacdes familiares continuam
a influenciar fortemente a maneira de ser, agir e pensar das gentes do
Porto e confundem-se com o caracter muito proprio da cidade.

O papel central da familia na cidade do Porto e na regido Norte €
visivel, como sabemos, no peso das empresas familiares no tecido eco-
némico local e regional.

De acordo com o INE, as empresas familiares representam mais de
80% do tecido empresarial portugués e geram cerca de 60% do emprego
no setor privado. Esta realidade é particularmente notdria no Norte,
onde as empresas familiares sdo a base da economia regional e a sua
principal fonte de riqueza, emprego, inovacio e coesio social.

Mas todos temos consciéncia de que as empresas familiares enfren-
tam desafios Unicos, como a sucessio e a transicao de lideranga de uma
geracdo para outra. A gestdo dos conflitos familiares e a separacdo dos
interesses pessoais e empresariais sdo questdes que afetam as empresas
familiares, podendo por em causa a sua sobrevivéncia no médio/longo
prazo.

Por norma, as empresas familiares dissolvem-se em trés geracoes.
Dai que seja necessario encontrar novas formas de abordar os desafios
das empresas familiares, através da reflexdo e do debate em torno das
questdes do patrimdnio, sucessdo e autonomia.

21
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O Direito é fundamental para que se superem os desafios das empre-
sas familiares e se preserve tudo o que de bom estas representam para a
competitividade, produtividade, internacionalizagdo e crescimento da
nossa economia.

As empresas familiares apresentam varios méritos econdémicos e
sociais. Mas distinguem-se em particular por terem uma maior proximi-
dade as comunidades locais, por assumirem a funcéo social da proprie-
dade privada e por promoverem a solidariedade intergeracional.

Por isso se diz que o chamado «capitalismo de rosto humano» esta
muito presente nas empresas familiares.

Minhas Senhoras e Meus Senhores,

Com esta intervencao, espero de alguma forma ter contribuido para
o debate que a presente conferéncia vai promover em torno das questdes
do patrimédnio, sucessdo e autonomia.

Aproveito para dar as boas-vindas aos oradores e conferencis-
tas internacionais. Faco votos de que tenham uma agradavel esta-
dia no Porto, cidade reconhecida pelo seu encanto e pela sua calorosa
hospitalidade.

Despeco-me desejando a todas e a todos uma boa conferéncia, na
certeza de que os trabalhos de hoje vao ser particularmente produtivos e
proveitosos.

Muito obrigado pela vossa atencéo.
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I would like to start by giving a warm welcome to all the participants
in this Conference.

A special welcome is due to the mayor of the city of Porto, Rui
Moreira. Your presence is a true honour to us. We take it to be a con-
sequence of the importance that the city of Porto and its municipality
attach to this faculty of law, which was the first faculty of law in this city,
and to the Portuguese Catholic University.

Thank you, mayor Rui Moreira for your presence here.

Special thanks are due to Professor Rita Lobo Xavier, Scientific
Coordinator and head of the Executive Committee of this conference,
made possible thanks her work.

Thank you, Professor Rita Lobo Xavier for your work.

I would also like to salute ADFAS and demonstrate our joy in hold-
ing your 5* international congress.

Finally, I want to thank all the sponsors of this Conference, who
contributed to cover the many expenses that are always involved in this
kind of organization.

I would like to read a small excerpt of the Bible that I think gives
us some food for thought regarding the theme of this conference (LLuke
16:19-26):

* Dean of the Faculty of Law - Porto School
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The Rich Man and Lazarus

19 “There was a rich man who was dressed in purple and fine linen
and lived in luxury every day. 2° At his gate was laid a beggar named
Lazarus, covered with sores 21 and longing to eat what fell from the rich
man’s table. Even the dogs came and licked his sores.

22 “The time came when the beggar died and the angels carried him
to Abraham’s side. The rich man also died and was buried. 23 In Hades,
where he was in torment, he looked up and saw Abraham far away, with
Lazarus by his side. 2* So he called to him, ‘Father Abraham, have pity
on me and send Lazarus to dip the tip of his finger in water and cool my
tongue, because [ am in agony in this fire.

25 “But Abraham replied, ‘Son, remember that in your lifetime
you received your good things, while Lazarus received bad things, but
now he is comforted here and you are in agony. ¢ And besides all this,
between us and you a great chasm has been set in place, so that those
who want to go from here to you cannot, nor can anyone cross over from
there to us.”

My interpretation of this passage of the Bible is not that every rich
man is condemned to damnation, or that a person should reject the
riches that he or she receives as heritage.

Rather, the crucial aspect is what we make with them to prevent
that chasm between rich and poor to emerge. If those riches are used to
attain the common good or simply for the selfish good of their owner.
I hope the discussion that will unfold in this conference will allow a
greater understanding of the ways in which riches may serve the com-
mon good.

I wish you a very fruitful discussion in this conference.



The private law instruments in Law No. 112
of 2016 “Dopodinoi” (“After us”)

ANDREA FUSARO*

Abstract: The objectives of Italian Law No. 112 of 2016 entitled
“Provisions on assistance for persons with severe disabilities having
no family support” are promoting the welfare, full social inclusion and
autonomy of persons with disabilities”, in implementation of commit-
ments of a constitutional level. Both public and private initiatives put
into practice such purposes. This law became known as «Legge Dopod-
inoi”, which summarises parents’ concern with ensuring both assis-
tance and economic resources for a disabled or otherwise weak child. In
recent decades the italian system has undertaken to refine instruments
intended to meet the overall needs of the weak subject. The practice and
legislation have also developed measures to overcome the rigidity of the
system such as the trust, the deeds of assignment under Art. 2645-ter
C.C and the fiduciary entrustment contract. The news brought by the
law is that it expressly states the aim of facilitating the use of private
law instruments in favour of persons suffering from “severe disability”.
In order to allow the realisation of a “life programme” of the severely
disabled person apt to satisfy his/her necessities and needs, tax advan-
tages are recommended for instance for insurance policies, trusts, spe-
cial funds — consisting of assets subject to constraint of allocation and
governed by fiduciary entrustment contracts — also in favour of not-for-
profit organisations operating mainly in the charity sector. However,
the hermeneutical dispute involving the attribution of real effects to the
fiduciary entrustment contract that threatens the achievement of the
law's objectives efficiently.

* Universita di Genova.
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CONTENTS: 1. The legislator’s intention with Law 112/2016. — 2.
Sphere of reference. — 2.a. Administration of support. — 2.b. Fiduciary sub-
stitution. — 3. The civil law instruments recently developed by practice and
legislation. — 3.1. The trust. — 3.2. The deeds of assignment under Art. 2645-
ter C.C. — 3.3. The fiduciary entrustment contvact. — 3.4. Tax legislation. —
4. The private law instruments in favour of persons affected by ‘severe disabil-
ity’— 4.1. The fiduciary entrustment contract.

1. The legislator’s intention with Law 221/2016

The text of law No. 112 of 22 June 2016 entitled “Provisions on
assistance for persons with severe disabilities having no family support”
begins by specifying the objective of “promoting the welfare, full social
inclusion and autonomy of persons with disabilities”, in implementa-
tion of commitments of a constitutional level. Both public and private
initiatives put into practice such purposes.

The first front is identified in respect to “measures of assistance,
care and protection in the greater interest of persons with severe disa-
bilities not caused by natural ageing or by senility-related illness, hav-
ing no family support because neither parent is present or because the
parents are unable to provide adequate parental support, as well as in
view of the ceasing of existence of family support, through the progres-
sive taking charge of the person concerned already during the parents’
lifetime.”

The second takes shape with the aim of “.. facilitating disburse-
ments by private subjects, the conclusion of insurance policies and the
establishment of trusts, of constraints of allocation for the purposes as
per Article 2645-ter of the civil code and of special funds, composed of
assets subject to a constraint of allocation and governed by a contract of
fiduciary entrustment also in favour of non-profit organisations of social
utility...”



THE PRIVATE LAW INSTRUMENTS IN LAW NO. 112 OF 2016
“DoPODINOI” (YAFTER US”)

2. Sphere of reference

The sphere of reference is traditionally identified with the phrase
“Dopodinoi”, which summarises parents’ concern with ensuring both
assistance and economic resources for a disabled or otherwise weak
child. Their aim is to provide for such child the necessary means after
their demise or even before, should they become unable to attend to mat-
ters personally; to ensure a livelihood, care and protection from aggres-
sive actions by third parties, even by their own initiative. Thus, it is not
only the phase following the death of relatives in the ascending line that
comes into play. In accordance with this, law 112, as has already been
stated, contemplates the establishing of aid for the disabled, for both
the ‘after us’ and the ‘during us’ periods (the latter in the case of parents
being unable to provide aid).

The solutions devised over time — by legislation and by practice —
have variously addressed the two aspects together or, more often, sep-
arately. Our civil code — an emulation of the French —, borrowing the
economic logic involved, long gave preference to aspects of property,
neglecting care and assistance. Disqualification and incapacitation were
the measures taken to protect the weak subject from himself, voiding of
effect any engagements that he/she might make: the removal of capac-
ity to act — total or partial, graduated in a standardised manner — was a
measure protecting the patrimony and only indirectly the person.

In recent decades, our system has undertaken to refine instruments
intended to meet the overall needs of the weak subject.

2.a. Administration of support

At the dawn of the third millennium there came into being an Ital-
ian regulation of the administration of support,! which broadened the
perspective, aspiring to take charge of the overall needs of persons dis-
advantaged for mental or even only physical reasons, as indicated by the
change in wording, which shifts from an emphasis on the legal removal

L By law No. 6 of 9 January 2004, the text of which opens by stating (Art. 1) that the support
administration was born with the “aim of protecting, through temporary or permanent sup-
port and with the least possible limitation of capacity to act, persons lacking wholly or partly
in autonomy in the performance of the functions of daily life.”

27
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of capacity — intrinsic in incapacitation and disqualification — to an
emphasis on support provided. The parent is enabled to request the
appointment of a support administrator for a weak child having reached
the age of majority. A minor is temporarily protected by such condition
and under the legal care of the relatives in the ascending line, thus prior
designation of the person towards whom the judge will orient himself is
practicable (Art. 408 C.C.) With an adult — after ascertainment of the
prerequisites — the administration will start, in a manner similar to that
under existing provisions for the guardian (Art. 348 C.C.). The differ-
ence concerns the extent of the tasks entrusted to the administrator with
respect to those assigned to caregivers and guardians, their definition
being no longer abstract but rather functional to the specific needs, and
the — corresponding — removal of the administrated person’s capacity.

Then general financial liability (Art. 2740 C.C.) — which exposes
the whole of the debtor’s assets to the aggressive actions of the creditor
— comes into play; reserving for the law the separation of a portion of the
wealth intended for the pursuit of a certain end, or in favour of a subject:
for this purpose, it is necessary to formalise a transfer to the person or
entity that pursues such end. The stringency of the rule stated in Art.
2740 C.C. is, as is well known, the subject of some rethinking, prompted
by the growth in number of separated assets.

2. b. Fiduciary substitution

There is a well-known hostility, reflected in the French Code Civil,
towards the bequeathed fiduciary which re-emerged, a bit attenuated,
in the Italian civil code of 1942.2 With the reform of family law, the
so-called welfare version has become consolidated: the new rules have
modified incapacitation, introducing the exception in favour of subjects

2 As is recalled, “the legislator of 1942... did not produce the rigorous incapacitation as per
the repealed Art. 899 C.C. (which stipulated the nullity of ‘any provision whereby the heir
or the legatee is bound with whatsoever expression to keep and restore to a third person’,
although, in the following Art. 900, it excepted, contrarily to the provisions of the French
code, the institution), but established that the person instituted could be a son or brother (or
sister) of the testator and that a public body or all the children of the person instituted could
be substituted, and that the object of the substitution could be the available share alone™:
Cass. 18 September 1998, No. 9320, in Corr. Giur., 1999, 577.
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thereof. Articles 692 ff. C.C. stipulate its regulation, reserving use to the
parents, to other relatives in ascending line and to the incapacitated per-
son’s spouse.® Its content is the traditional substance, consisting in the
appointment respectively of the child, the descendant, the spouse with
the duty to keep and to restore upon his/her death the assets — even those
constituting the minimum statutory share of the estate — to the person
or entities which, under the supervision of the guardian, have cared for
the incapacitated person. The same provision applies in the case of a
minor if his/her condition is of such constant mental infirmity as to lead
to the presumption that, within the term stated by Art. 416 C.C., the rul-
ing of incapacitation will be pronounced (Art. 692, Sect. 2 C.C.).
According to standing case law, dual vocation,* presence in line of
inheritance® and obligation to keep so as to restore are essential to the
party instituted.® The prevailing line of interpretation extends the inva-
lidity to the de residuo deed of entrustment, the arrangement whereby
the testator leaves to a subject the enjoyment of his property with full
capacity to dispose of and sell it, at the same time prescribing the duty
of such subject to transfer the property — upon the testator’s death — to
other subjects,” insofar as it would nonetheless amount to a constraint

3 “Public order does not preclude the application of a foreign law which permits the fiduci-
ary substitution of a subjective and objective scope larger than that within which the same
substitution is permitted by Art. 692 C.C. On the one hand, the fiduciary substitution does
not conflict with any constitutional rule. On the other hand, the narrow limits within which
it is permitted under the current text of Art. 692 C.C., introduced by Law No. 151 of 19 May
1975, do not apply, merely the transitional rule contained in Art. 238 Sect. 2, of said law,
regarding the fiduciary substitutions prior to the entry into force thereof, still governed by
the original text of Art. 692 C.C., which permitted them within broader limits”: Cass., 5 April
1984, No. 2215, in Riv. dir. internaz., 1985, 183.

4 This occurs when the dual vocation concerns the same property or part thereof as a suc-
cession or as a legacy, the summoning of the substitute in the same capacity as the party
instituted not being required.

5 It occurs when the same property is bequeathed to two or more subjects, with the obliga-
tion for the first party instituted to keep it and to transmit it to the next, who must, however,
deliver it as the deceased’s successor.

6 Cass. 18 September 1998, No. 9320, cit..

7 In the sense that it constitutes an invalid deed of entrustment as per Art. 692 C.C.. App.
Cagliari, 15 July 1998, in Riv. giur. Sarda 1999, 68, with note by Curtu.
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on testamentary freedom.® Since, as has been noted, the ‘welfare’ ver-
sion of the deed of entrustment limits its use in favour of the incapaci-
tated descendant, it proves unusable not only with respect to the weak
but legally capable child but even as regards the administrated person,
absent express mention in the assistance ruling, as per Art. 411 Sect.
4 C.C.

Established practice has sought to overcome such blockage by
means of bequests designed to separate the usufruct from the bare own-
ership, so as to allocate only the former to the incapable or otherwise
weak descendant. The sanction borne by the deed of entrustment has
been the subject of a case law examination concerning instances where
there emerged generic intents of succession planning, implemented by
prescribing the leaving of the bare ownership and the usufruct of inher-
ited property to distinct subjects.? A will whereby the usufruct and the
bare ownership of the same property are left to different persons does
not constitute fiduciary substitution when: the provisions are direct and
simultaneous and not in order of succession; the beneficiaries do not
succeed one another but rather the testator directly; the consolidation
between usufruct and bare ownership constitutes an effect not of the
succession but rather of the expansive view of the ownership.1©

The validity of the provision whereby the parent of an incapable
child left her property to her cousins on condition that they assist the
child, whilst providing that they enter into possession of the property
after the child’s death, has been recognised,!! since dual vocation in the
line of succession and obligation for the child to keep and restore were

8 On the deed of entrustment de residuo: Benedetti, G., op. cit., 221 ff.; Talamanca, op. cit.,
324 ff.

° On the subject, Trapani, G., “Divieto di sostituzione fedecommissaria e attribuzione dis-
giunta di usufrutto vitalizio e nuda proprieta”, note to Court of Venice, 9 October 2001, in
Familia, 2002, 2, 575.

10 Cass., 10 January 1995

11 The following is the content of the will, which is contained in the holdings of Cass. 18 Sep-
tember 1998, No. 9320, cit.: “I the undersigned, in the fear of my sudden death, dispose of
my property in the following manner: I leave to my cousins Rosa and Maria Greco, daughters
of a sister of my mother, my property on condition that they assist my daughter either at her
house in Via P. Umberto or at that in Via Caracciolo and take care of her with love and Chris-
tian charity. My cousins shall enter into possession of the property after my daughter Elisa’s
death. I hope that God will give me health for a more detailed will”.
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absent; the case in question was deemed to be one not of a fiduciary sub-
stitution but rather of the said cousins’ institution as heirs to the bare
ownership and of a bequest of usufruct to the incapable offspring.!?

3. The civil law instruments recently developed by practice and
legislation.

Only in recent times has the development of measures to overcome
the rigidity of our system intensified: practice attended to the matter
first, then the legislator.

3.1. The trust

The institution of the trust arose from that portion of English law
called Equity,'® to which there is no correspondence in our system 14
but that — according to the traditional view — our system recognises by
virtue of the Hague Convention.

12 Cass. 18 September 1998, No. 9320, cit..

13 “At the origin of trusts, as is well known, is Equity, but at the origin of Equity are the civil
law and the Canon law of the 14th to 17th centuries. Thus there is a common heritage of the
law of trusts and modern civil law, whence my research hypothesis: if we were to go back far
enough in time to find the moment of unity between civil law and trusts and then went ahead
until today and put, on one side, the Pandectist school, which in this field has been an accre-
tion of institutions of Roman law devoid of interest for modern Italian civil law (although
we still draw an advantage from travelling on an intellectual path that must not confront, as
was the case with Equity in England, the changeable political and economic contingencies
or the relationship with English civil law, which had its own origins, irreducible to our own),
would we be able to propose a legal structure capable of competing with trusts?” On this sub-
ject, Lupoi, M., “Le ragioni della proposta dottrinale del contratto di affidamento fiduciario;
la comparazione con il trust”, in Il contratto di affidamento fiduciario: teoria e pratica. Atti del
Convegno tenutosi a Roma il 3 marzo 2017, raccolti in Contratti di convivenza e contratti di affi-
damento fiduciario quali espressioni di un diritto civile postmoderno Atti dei Convegni Bologna il
26 novembre 2016 Roma il 3 marzo 2017, Ediz. Il Sole 24 ore, Roma, 2017, 129. Broader dis-
cussions are offered by the same author in Trusts, Milan, 2001; L'atto istitutivo di trust, Milan,
200S5; “I trusts nel diritto civile”, in Tratt. dir. civ., R. Sacco (ed.), I diritti reali, vol. 2, Turin,
2004. In the Italian literature one will also note Bartoli, S., Il trust, Milan, 2001; Santoro, L.,
Il trust in Italia, Milan, 2004.
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The pressing demand for instruments capable of ensuring the sep-
aration of assets and the enormous merits of the foreign instrument!#
have led to the warm welcome given by practice to the so-called domestic
trust,'® whose only link with a jurisdiction that contemplates the institu-
tion is the mention of the related law. The trajectory is worthy of notice
for many reasons, which amount to so many grounds for its consign-
ment to the annals of legal history, conducted in accordance with the
canons of legal realism: the fusion of theoretical legitimacy and practi-
cal convenience; the strategic penetration within case law by way of the
path of least resistance (non-contentious jurisdiction) in such manner
as to accumulate favourable precedents obtained in the absence of inter
partes procedures; the annihilation of the filters determined in an initial
phase to safeguard the consistency of the system, in particular the lack
of any similar instrument. However, the vagueness of this last parameter
has operated as a viaticum for the elimination of that barrier, thus allow-
ing the trust to superimpose itself on the Italian elements by virtue of
the different structure, obviously unprecedented for our system.

There have been some discordant voices,'® deeming the circum-
scribed recognition of the trust to be rooted in a foreign system, that
is to say containing elements extraneous to the applicable law. The
tones employed are often sharp, for instance when a manifestation of
the ‘legally grotesque’ is noted in the debate having developed over the
last thirty years!'” or when it is claimed that there has been an outbreak

14 Well illustrated by Graziadei, M. and Rudden, B., “Il diritto inglese dei beni e il trust: dalle
res al fund”, in Quadrim., 1992, 458.

15 Well-known subtle observation by Lupoi, M., of whom one will recall Trusts, cit., and Latto
istitutivo di trust. Con un formulario, Milan, 2005. A summing up of the conceptual matter is
offered by Gatt, L., “Il trust c.d. interno: una questione ancora aperta”, in Notariato, 2011,
No. 3, 280.

16 Contaldi, L., Il trust nel diritto internazionale privato italiano, Milan, 2001; Gazzoni, F., “In
Ttalia tutto € permesso anche quel che ¢ vietato (lettera aperta a Maurizio Lupoi sul trust e su
altre bagatelle)”, in Riv. not., 2001, 1247; Gazzoni, F., “Tentativo dell'impossibile (osservazi-
oni di un giurista ‘non vivente’ su trust e trascrizione)”, in Riv. not., 2001, 11; Castronovo, C.,
“Il trust e ‘sostiene Lupoi’, in Euredir. priv., 1998, 441.

17 Castronovo, C., Eclissi del diritto civile, Milan, 2012, p. 162, considers that this debate
has “something of the incredible” about it, in that “.. from an innocent convention meant
to resolve the conflict of laws there can be generated around a trust characterised by pro-
files of internationality the fervent fantasy of certain interpreters of ours — from which a not
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of conceptual ambiguity as to the suitability of and the modalities for
transplanting this foreign institution into our system, now rooted and
difficult to extirpate;!® there are even those who affirm that, in the field
of trust, “horses are grouped with (it is fitting to say) donkeys, that is to
say, [talian law, English law, international private law conventions are
mixed together and perhaps, in order to demonstrate the civil law ori-
gin of the trust itself, almost as though this historical discovery would
legitimate its surreptitious introduction into a non-trust system like
ours.”®? It is therefore necessary to bear in mind that — as is recalled in
the specialist discussions — “governance of a trust appertains to the for-
eign legal system chosen by the instructing party in the instrument of
establishment.”2°

The drawing up of a deed of trust requires identification of the trus-
tee, of the guardian, of the beneficiaries and of the applicable law, which
cannot be Italian law, since — as noted — it does not recognise this instru-
ment; an optimal knowledge of the different laws of trust, to be chosen
also according to consistency with the objectives set, is required. The
establishment of the trust does not necessarily presuppose the assign-
ment of the assets to be managed and then allocated, which may occur
afterwards, in the settlor’s lifetime, or with the will.

A trust is particularly advisable in order to respond to the needs of
the ‘after us’, making it possible to dissociate the property from its enjoy-
ment,?! to defer the allocation of the former and to stagger it over time

disinterested practice has been scratched out — without striking a blow has succeeded in
making the issue circulate...”

18 Gatt, L., Dal trust al trust. Storia di una chimera, Naples, 2009, 6, remarks in particular in
note 10 that one must not forget the fact that “the work of M. Lupoi, in common with any
work of scientific value, offers one of the possible interpretations/reconstructions of the mat-
ter examined which is and remains specific to foreign law even (and especially) if it is made
the subject of a comparative analysis.”

19 Gazzoni, F., “In Italia tutto € permesso anche quel che ¢é vietato (lettera aperta a Maurizio
Lupoi sul trust e su altre bagatelle)”, cit., 1250.

20 Lupoi, M., Atti istitutivi di trust e contratti di affidamento fiduciari, Milan, 2010, in preface.
2t Ferrando, G., “Meccanismi negoziali a protezione dei soggetti deboli”, in Riv. trim. dir. proc.
civ., 2013, 3, 977 ff.; Piscetta, M. and Mazzoleni, R., “Il trust ‘dopo di noi’ per il sostegno ai
disabili”, in Enti non profit, 2012, 6, 16 ff.; Tucci, G., “La tutela del figlio disabile tra nuove
‘fiducie’ e/o ‘affidamenti fiduciari’, trust e clausole testamentarie tradizionali”, in Trust att.
fid., 2011, 13 ff.; Di Landro, A. C., “La protezione dei soggetti deboli tra misure di protezione,
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in favour of other subjects.?? The trust is recommended for its combining
of flexibility and structuring in its rules; it has arrived in our system as
an institution of foreign law, with which domestic lawyers are not always
familiar: it therefore requires intervention by experts in the field, compe-
tent in respect to the regulations referred to. On the basis of favourable
legal theory, the so-called tricolour or domestic trust has spread in prac-
tice, since all the elements — subjective and objective — are Italian, apart
from the applicable law invoked, chosen from amongst the jurisdictions
which contemplate it.?3

The widespread use in practice, in versions which are not always
orthodox?* with respect to any foreign source, has led one to note the
assimilation of the trust into our system, as witnessed by legislative,
ministerial and case law elements.

On the first front, rooting of the trust in domestic law is suggested
by the presence of the institution in numerous laws and measures hav-
ing force of law, with particular reference to international, taxation and

atti di destinazione e trust”, cit., 493 ff.; Venchiarutti, A., “La protezione dei soggetti deboli.
Trust e amministrazione di sostegno”, cit., 46 ff.

22 The taxation of assignments in trust is inscribed in Article 2, clause 47 of Decree Law
262/2006, converted with amendments and additions by Law 286/2006, which extends
the applicative scope of the tax on inheritances and donations to the “establishment of con-
straints of allocation”; the regulation has been illustrated by a Revenue Agency circular (22
January 2008, No. 3/E), making it clear that “the establishment of assets in trust is subject,
in all cases, to application of the tax on inheritances and donations, regardless of type of
trust”. The result is taxation with regard to the final beneficiary: in substance, the allocation
implemented by means of his/her specification as a beneficiary of the trust is subject to tax
treatment equivalent to that of donations and succession.

23 Risso, L. F., Muritano, D., “Il trust: diritto interno e Convenzione de L’Aja. Ruolo e
responsabilita del notaio” in S. Bartoli, M. Graziadei, D. Muritano, L. F. Risso, I trust internie
leloro clausole, Consiglio Nazionale del Notariato, Rome, 2007.

24 Lupoi, M., “Si fa presto a dire “Trust™, in Riv. Trim. Dir. Proc. Civ., 2017, pp. 669 ff.,
observes that the Italian corpus on the subject benefits from numerous contributions from
lawyers who have over the last twenty years proposed different interpretations, as well as
interpretations in contrast with each other, which may be grouped “under the common factor
of having looked at the trust and not seen it.” In presenting the peculiarities and specificities
of the English trust, conducting a review of the studies of the most authoritative interpreters
of the subject, the author points to the difficulty of definition encountered by the practitioner
of the comparative method who, availing himself of concepts unknown to the domestic sys-
tem, should “do his best to create an equivalent of that institution in our law.”
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criminal matters (it is fitting to recall measures aimed at combating
money laundering, receipt of stolen goods or terrorism).?®

The reflection benefits from an extensive body of law which con-
templates the Anglo-Saxon instrument sometimes?® by grouping it with
limited companies, partnerships and foundations, with other laws?’
likening it (also) to joint ventures, sole proprietorships or associations
under the common label ‘legal person’.

As in the law commented on,?® use of the trust is often presented as
an alternative to “other legal subjects” such as “firms, companies, lim-
ited companies, public limited companies, associations, limited partner-
ships, joint ventures established as companies,”?® implicitly recognising
the institution’s citizenship within the legal system.

Already under the Finance Act of 2007,%° the legislator had pre-
scribed the inclusion of the trust amongst the subjects on which com-
pany income tax is imposed.3!

A trend contrary to those legislative texts which authorise the use of
the trust, sometimes prescribing abidance by certain requirements,*? is
the regulation of the law governing the legal profession which, in allow-
ing the exercise thereof in company form (according to the type of part-
nership, limited company or cooperative enrolled in a special section of
the professional register kept by the bar in whose district such company
has its offices), expressly prohibits “shareholding through trust compa-
nies, trusts or persons interposed.”??

The absorption of the trust into the domestic system is, moreover,
signalled by the references made to the institution in the ministerial

25 Amongst these, Legislative Decrees No. 231 of 21 November 2007, No. 231 of 21 Novem-
ber 2007 and No. 56 of 20 February 2004.

26 In the sphere of international cooperation.

27 Amongst the agreements made in the EU context one may recall Law No. 186 of 3 Octo-
ber 2016.

28 Law No. 112 of 22 June 2016 — Provisions on assistance for persons with severe disabili-
ties having no family support.

2% Law No. 153 of 19 December 2013.

30 Law No. 296 of 27 December 2006.

31 Art. 73 of d.p.r. No. 917, 22 December 1986.

32 Art. 96, Sect. 1, para. a) Decree Law No. 1 of 24 January 2012 (G.U. No. 19, 24 January
2012) converted, with modifications, into Law No. 24 of 24 March 2012.

33 Art. 4-bis, Law No. 247 of 31 December 2012.
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context, albeit often within illustrative lists of legal instruments (for
example companies and entities) whose ‘similar structure’ allows an
equivalence.?* By way of example, they do not provide any definition
of ‘trust’, likening it, thus, to other institutions which instead are cov-
ered by regulation under our system, the ministerial decree having been
issued with the aim of specifying indicators of anomaly apt to identify
transactions suspected by the public authorities of money laundering
and funding terrorism?®® as well as that intended to detect suspected
money laundering manoeuvres on the part of certain categories of pro-
fessionals and auditors.3®

Moreover, the Italian legal system deals with the ministerial sources
regarding taxation3’” employed to state the requirements which the trust
must meet in order to constitute a valid instrument within the meaning
of the legislation: also in these cases, use of the trust is taken for granted.

On the third front, one may note a number of pronouncements that
lead to the registering of the foreign institution’s assimilation, albeit
often in a distorted manner with respect to [talian law. Examples of this
are the many cases brought before the Italian Court of Cassation con-
cerning the — erroneous — attribution of legal personality to the trust,
or those regarding?®® liquidating trusts, established for the purpose of

34 Decree of the Ministry of Economy and Finance No. 141 of 3 February 2006.

35 Decree of the Ministry of the Interior No. 90313 of 25 September 2015.

3¢ Decree of the Ministry of Justice No. 45332 of 16 April 2010.

37 Decree of the Ministry of Economy and Finance No. 93874 of 28 December 2015. Decree
of the Ministry of Economy and Finance No. 88444 of 6 August 2015. Decree implementing
Law No. 95 of 18 June 2015, ratification of the Agreement between the Government of the
Italian Republic and the US Government.

38 Cass. 22 December 2011, No. 28363: a case of a trust established under Australian law
in which a motorcar had been registered as an asset; the trustee was a lady who, whilst driv-
ing, was subjected to a fine for speeding. She challenged the fine asserting that, the vehicle
being in the name of a foreign trust, no liability could be ascribed to her since she was not
its owner: in her opinion the owner of the property was the “trust”. The Court of Cassation,
whilst recognising the lawful establishment of the trust, however dismissed the challenge
maintaining that the institution “is not a legal entity endowed with a personality of its own
and the trustee is the sole reference entity: it is the trustee, who is not the legal representative
of the trust but the person who disposes of the right, who intervenes in relations with third
parties; the trustee’s financial liability for actions and deeds carried out in the exercise of
his/her function, according to the applicable regulatory law, may be personal and unlimited
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segregating the assets of the undertaking in liquidation and avoiding the
legal procedures of bankruptcy.*°

(except for the right to reimbursement), as indeed is the case in the United Kingdom, or with
third parties’ right to be satisfied directly with the fund in trust”. In 2017 the Court ruled on
several disputes: in the first (Cass. 27 January 2017, No. 2043), a debtor had assigned some
items of real property to a trust which he had autonomously appointed himself trustee of. His
creditor had then served on the trust an order to pay, but the judge had stayed the enforce-
ment proceedings beforehand because of the legal non-existence of the subject against whom
proceedings were brought. The creditor had filed a writ of opposition claiming that the trust
was excluded from subjectivity but the Court of Cassation dismissed this, reiterating its posi-
tion: in particular, it focused on the nature of the institution — not yet defined as an “entity
endowed with legal personality” but simply as a “set of assets and relationships meant for
a determinate end”; moreover, it invoked the rule whereby the only subject who may deal
with third parties is the trustee “and, therefore, the assets assigned to trust must be foreclosed
against this subject’s debt since, were there a foreclosure against the trust, a legally impossi-
ble case under the current domestic system could be expected”.

n the second (Cass. 19 May 2017, No. 12718) the applicants, a married couple, had set up
two trusts: the assets of the first were composed of the shares of one of their companies, at
that time in liquidation, and they had appointed themselves first beneficiaries and trustees
of same; the second trust, on the other hand, had a liquidating function: the beneficiaries
were the creditors of the same company, and amongst these was a former employee who com-
plained of not having received the indemnity in lieu of notice; for this reason he had sued the
spouses in their capacity as trustees. The lower courts first and then the Court of Cassation
allowed his claim, again excluding the concept of the trust as an autonomous subject liable
to lawsuit, and holding that it was correct to bring action against the trustees; it was also evi-
denced that the assignment of the company shares was ineffective with respect to the credi-
tor position because it had occurred in violation of Art. 2740 C.C.

Once again, therefore, mention is made of the principle whereby the trustee is the sole refer-
ence entity in relations with third parties. The Court, moreover, specified that the first of the
two trusts was “fundamentally null and void because contrary to Art. 2 of the Hague Conven-
tion 19857, since the roles of settlor, beneficiary and trustee cannot coincide.

39 Cass. 9 May 2014, No. 10105 ruled regarding a trust established by the liquidator of a
company, later accused by the creditors of not having conducted any activity in their favour
and of having established the trust merely in order to circumvent the rules of insolvency pro-
ceedings. The Court, after having reaffirmed that the institution is not endowed with auton-
omous legal personality and that therefore the trustee is the reference entity in relations with
third parties, recalled that so-called “liquidating” trusts were to be considered null and void
under Art. 1418 C.C. which observes the effect of “taking away from the organs of the bank-
ruptcy proceedings the function of liquidating the assets, contrary to the mandatory rules of
insolvency and, therefore, intended to obstruct a supervised liquidation in leaving the same
to the discretion of the trustee”. In short, the system cannot grant protection to the trust
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Our law would therefore seem a candidate for providing the instru-
ment with its own regulation.*®

3.2. The deeds of assignment under Art. 2645-ter C.C.

Art. 2645-ter C.C. modifies the meaning of “separation of assets”, in
the past limited to the aforementioned cases, now accepted in a gener-
alised manner on the basis of an atypical deed of assignment where pre-
viously they were typical with respect to the function (assets fund) or to
the subject (Art. 2447-bis C.C.).*! The constraint of allocation must state
the purpose, which must be worthy. Alongside more general references,
the text of the provision speaks of “persons with disabilities”; thus, the
instrument shows a specific suitability for ‘after us’. The subject of the
constraint of allocation is the in rem right of enjoyment of real property,
reasonably the ownership, but certain requirements may be satisfiable
by grounding the constraint in another right: usufruct alone in favour of
a disabled person would also be useful, and is recommended for its life-
long duration.

Regarding the purpose of the law, it has been discussed whether this
is to recognise a separation of assets that is a product of the allocation,
which is endowed with a public character, or whether the law grounds
such separation in the recording of property; the answer, of course, will
depend on the privileged view regarding the scope of private autonomy
with respect to the creation of separate assets.*?

which presents as its concrete cause that of separating all of the s assets of the enterprise to
the detriment of the public bankruptcy procedure.

40 “The aspects of legitimacy of the domestic trust having by now been settled, the decision
of the Court of Cassation (No. 2043, 2017) marks a further step towards the development of
rules for the “domestic trust” entity; these very often cannot correspond to those of the sys-
tems of origin, and so it is, given that juridical flow, that there occurs a metabolization of the
trust”: Lupoi, M., “La metabolizzazione del trust”, in Corr. Giur., 2017, 6, 781 ff.

41 Bonini, R. S., Destinazione di beni ad uno scopo. Contributo all’interpretazione dell’art. 2645-
ter C.C., Naples, 2015; Morace Pinelli, A., “Trascrizione di atti di destinazione per la realiz-
zazione di interessi meritevoli di tutela riferibili a persone con disabilita, a pubbliche ammin-
istrazioni, o ad altri enti e persone fisiche”, in Commentario del Codice civile e codici collegati,
Scialoja-Branca, Bologna, 2017a.

42 Scepticism has recently been shown in noting that “the limitation of financial liability is
not written in the code, but rather, provided that they have been registered beforehand, ‘the
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3.3. The fiduciary entrustment contract

In contrast to the trust, fiduciary entrustment contracts are a legal
structure developed by recent legal theory, “a new construction, not yet
upheld by any specific support in case law or legislation, apart from the
recent San Marino law on fiduciary entrustment.”*? Partial retrieval has
been made of studies into the fiduciary agreement, an institution sup-
ported by a prestigious tradition which includes famous scholarly con-
tributions,** of certain instances in case law*® and of some references in
legislative texts — especially regarding company shareholdings;*¢ as is
well known, its admissibility is nearly undisputed, whilst its actual effec-
tiveness is generally excluded.*”

The theoretical basis of the fiduciary entrustment contract has not
replicated this model but has rather re-elaborated it in order to forge an
entity for which there is not only an illustration of its lawfulness*® but

assets assigned ... may constitute an object of enforcement ... solely for debts contracted for
such purpose’, that is, for the purpose of allocation. One thing is therefore exchanged for
another: the exemption from liability, which is the essence of the separation, for the exemp-
tion from enforcement. And this is according to the rules, which distinguish the ways of pre-
serving the guarantee of assets depending on whether these are present or future” (on the
subject: Gentili, A., “Atti di destinazione e negozio fiduciario comparati con I'affidamento
fiduciario”, in Contratti di convivenza e contratti di affidamento fiduciario quali espressioni di un
diritto civile postmoderno Atti dei Convegni Bologna il 26 novembre 2016 Roma il 3 marzo 2017,
Ediz. Il Sole 24 Ore, Rome, 2017, 142).

43 Lupoi, M., “Atti istitutivi di trust e contratti di affidamento fiduciario”, cit., adds “... It
thus emerges that the rules applicable to trusts offer a greater degree of reliability than that
ensured by fiduciary entrustments which employ, however, the general principles of our sys-
tem, in addition to our criteria for interpreting contracts”.

44 Pugliatti, S., “Fiducia e rappresentanza indiretta”, in Diritto civile. Saggi, Milan, 1951,
246; Carnevali, U., “Intestazione fiduciaria”, in Diz. dir. priv., N. Irti (ed.), Dir. civ., 1, 1980,
455 ff.; Id., “Negozio giuridico. III) Negozio fiduciario”, in Enc. giur., XX, Rome, 1990, 3;
Graziadei, M., “Proprieta fiduciaria e proprieta del mandatario”, in Quadr., 1990, I, 1 ff.

45 Amongst the many cases are Cass., sez. II, 7 August 1982, No. 4438; Cass., sez. II, 18
October 1991, No. 11025; Court of Pesaro, 9 March 2009, in Soc., 2009, 751; Cass., sez. I,
21 March 2016, No. 5507.

16 Law No. 1966 of 23 November 1939.

47 Cass, sez. II, 1 December 1992, No. 12830.

48 “The fiduciary entrustment contract is a polyfunctional structure, thus a set of invariant
components, some necessary, others optional depending on circumstances, which are caus-

ally neutral; the structure becomes a legal relationship when it is made to serve a programme

39
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even a claim of its enforceability, in terms of suitability for the separa-
tion of assets.*® Prior to the approval of law 112/2016 this model was to
be found only in the pages of the literature having conceived of it, in cer-
tain notarial deeds®° and some decisions in non-contentious jurisdiction
whereby its stipulation was authorised in the interests of the assisted
person, rulings not at all apt to have a bearing on the segregative effect
desired by the applicant.>!

because the latter vivifies it in a contract, of which it provides the cause...”: Lupoi, M., “Le
ragioni della proposta dottrinale del contratto di affidamento fiduciario; la comparazione con
il trust”, cit., 131.

49 % .. the non-confusion between the assets entrusted and the other assets of which the fidu-
ciary carer is the holder arises from the recognition of the conformation of the fiduciary car-
er’s entitlement and therefore rights; it is not, therefore, a matter of the reflected effects of the
instrument or of the production of limiting consequences for third parties extraneous to the
relationship, but of a taking into account a legal datum which produces between the parties
the same effects as it produces for third parties; thus there exists no distinction between direct
effects and reflected effects, but there is a normal operation of an entitlement upheld, for
enforceability purposes, by formal indications. In practical life it will be a matter of assessing
how to manifest the external formal indications when these concern assets not entered in the
public records, but we dispose of sufficient regulatory requirements, for example with refer-
ence to third-party proceedings as per Art. 619 ff. of the code of civil procedure.”: Lupoi, M.,
“Le ragioni della proposta dottrinale del contratto di affidamento fiduciario; la comparazione
con il trust”, cit., 132.

50 “ . the entity ... has had an ever broader application, emerging in both case law and,
recently, legislative contexts, since law No. 112 of 22 June 2016 (on assistance for persons
with severe disabilities and no family support), although in no manner defining its struc-
ture, repeatedly likens it in its effects to the trust (taking its existence in legal experience for
granted)”: Lipari, N., “Introduzione”, in Il contratto di affidamento fiduciario: teoria e pratica.
Atti del Convegno tenutosi a Roma il 3 marzo 2017, published in Contratti di convivenza e con-
tratti di affidamento fiduciario quali espressioni di un diritto civile postmoderno. Atti dei Convegni
Bologna il 26 novembre 2016 Roma il 3 marzo 2017, Ediz. Il Sole 24 Ore, Rome, 2017, 124,
adds “What I would like to highlight, in terms of general theory — and I believe that we shall
have, from various points of view, confirmation of it from the contributions to follow — is that
(whether the fiduciary entrustment constitutes one type of agreement or denotes a plurality
of types) it is certain that its affirmation in legal experience accentuates a new way of setting
oneself so-called forming elements, and in particular a new way of recognising contractual
autonomy”.

51 The Tutelary Judge of the Court of Genoa, at the request of an administrator of support
whose son had been the victim of an accident, authorised the making of a fiduciary entrust-
ment contract, the parties to which were the parents themselves. In the fund, some flats were
to be included along with the sums still to be paid as compensation for personal injury; the
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3.4. Tax legislation

Tax legislation has long provided for accommodating treatment
when an heir has a severe handicap, recognised as such under law
104/1992: inheritance tax applies exclusively to the value in excess of
€1.5 million (Article 2, section 49-bis, D.L. 262/2006).

4. The private law instruments in favour of persons affected by ‘severe
disability’

Law No. 112 of 22 June 2016 expressly states the aim of facilitating
the use of private law instruments in favour of persons suffering from
‘severe disability’, a situation coinciding with that of severe handicap,
certified as understood by Art. 3, section 3 law No. 104 of 5 February
1992,52 which defines those whose lack of personal autonomy, in rela-
tion to age, necessitates efforts of permanent, continuous and over-

management would be entrusted to the mother, whilst the term of the contract would coin-
cide with the administered subject’s attainment of autonomy, after which the assets would
become his, free from any constraint (Court of Genoa, 31 December 2012, in Trusts, 2013,
422).

The Tutelary Judge of Civitavecchia authorised an administrator of support to conclude,
with the sister of the child administered, a fiduciary entrustment contract whereby, upon the
transfer of the portion of ownership of a property which the two shared, she undertook to
cover personally the costs of its renovation, which the other could not afford, and also prom-
ised to pay her an annuity; in the recourse proceedings the conviction was stated that such
contract was the only instrument capable of achieving the intention — of the one — to allow
her nephews, children of her sister, to benefit, at her own death, from the respective portion
of ownership, and — of the other — to guarantee the sick child a certain monthly sum, the
disbursement of which would be independent of the contingencies of the life of the sister
bound by the aforementioned pledge (Court of Civitavecchia, 4 December 2013, in Trusts,
2014, 299).

" another case the Tutelary Judge authorised the mother of a girl, completely incapable, in
her capacity as support administrator, to make a fiduciary entrustment contract to allocate
a flat to the girl in order to satisfy her needs, as long as she should live, avoiding confusion
between the flat and the rest of her property, and its falling within her estate (Court of Genoa,
30 January 2014, in Trusts, 2014, 511).

52 ... Should the disability, single or multiple, have reduced personal autonomy in relation to
age in such manner as to require efforts of permanent, continuous and overall assistance in
the individual sphere or in a related sphere, the situation takes on the connotation of sever-
ity” (Art. 3, Sect. 3, law No. 104 of 5 February 1992).

41
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all assistance.®® Art. 1 of law No. 112 postulates the further precondi-
tion that it be a question of subjects having no “family support because
neither parent is present or because the parents are unable to provide
adequate parental support”, but an extension applies considering the
prospect of “family support ceasing to exist.”>* Arts. 3 and 4 of law No.
112 establish a fund for the assistance of such persons, specifying the
arrangements for access to support measures® and the purposes to be
pursued with same. The subsequent interministerial decree to which
Art. 3 of this law refers for identification of the requirements for access
to the fund has since been approved.®®

In order to allow the realisation of a ‘life programme’ of the severely
disabled person apt to satisfy his/her necessities and needs, tax advan-
tages are recommended for: insurance policies (Art. 5), trusts, con-
straints of allocation under Art. 2645-ter C.C., special funds — consist-
ing of assets subject to constraint of allocation and governed by fiduci-
ary entrustment contracts — also in favour of not-for-profit organisations
operating mainly in the charity sector (Art. 6). Use of the instruments

53 Muritano, D., La legge sul Dopo di noi. Prime osservazioni sugli aspetti civilistici, cit., which
points out that “this, for obvious reasons, does not exclude the possibility that the agreements
envisaged by the same may be made in favour of persons whose disability is not severe within
the meaning of Art. 3, Sect. 3 of law 104/92. In such case, simply, one cannot benefit from
the tax advantages.”

54 It has been observed, on the lexical level, that — in light of the text of the provision — the
support in question is not that of the family but of the parents. With regard to those whom
the law addresses, it has been noted that the concept of “severe disability” corresponds to no
situation certified under current legislation, but rather coincides with the serious handicap,
which is thus a requisite for application of the law; therefore “the certification of invalidity as
per L. No. 1118 of 1971, even if stating an invalidity of 100%, or other certifications stating
a condition of disability, are not sufficient from this point of view”: on this subject, Arconzo,
G.,“LaL.n. 112 del 2016: i diritti delle persone con disabilita grave prive del sostegno famil-
iare”, in Corr. giur., 2017, 4, 517.

55 “The access to measures of assistance, care and protection provided by the Fund is sub-
ject to requisites to be identified by decree of the Minister of Labour and Social Policies, to
be issued within six months from the date of entry into force of this Law, in accord with the
Minister of Economy and Finance and with the Minister of Health, after agreement at the
Unified Conference referred to in Article 8 of Legislative Decree No. 281 of 28 August 1997.
With the same procedure the Minister of Labour and Social Policies shall attend annually to
the allocation of the Fund resources”: Art. 3, Sect. 2, law 112/2016.

56 With Interministerial Decree 0f 23.11.2016.
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contemplated is the subject of various incentives, all from a tax stand-
point: greater deductibility for premiums paid on insurance policies cov-
ering the risk of death intended to protect persons with severe disabili-
ties;>” exemption of the deed of separation of assets from the donation
tax (Art. 6, Sect. 1, law 112/2016) and fixed application of mortgage
taxes and cadastral and registry fees (Art. 6, Sect. 6, law 112/2016);
exemption from stamp duty for instruments relating to the management
of separated assets (Art. 6, Sect. 7, law 112/2016); greater deductibility
of donations made by private individuals (Art. 6, Sect. 9, law 112/2016);
possible easing of property tax, subject to local budget forecast (Art. 6,
Sect. 8, law 112/2016). As regards insurance policies, the raising of
the threshold of deductibility of premiums from personal income tax is
subject to the condition that they be “intended to protect persons with
severe disabilities as defined in Article 3 Sect. 3 of law No. 104 of 5 Feb-
ruary 1992, verified in the manner as per Article 4 of the same law”. Of
particular importance is the exemption from inheritance tax and dona-
tions for the assets and rights assigned to a trust or bearing a constraint
of allocation and for assets allocated to special funds set up in favour
of persons with severe disabilities (Art. 6, Sect. 1, law 112/2016), con-
tingent on certain requirements.>® Pertaining to the teleological profile
is the provision, as exclusive purpose, of the social inclusion, care and
assistance of persons with severe disabilities, in whose favour they are
established, a purpose to be expressly stated in the instrument establish-
ing the trust, in the regulations for the special funds or in the instrument
establishing the constraint of allocation (Art. 6, Sect. 2). Alongside this
requirement there are others, both formal and structural.

The first consists in public form (Art. 6, Sect. 3, para. a) C.C.), an
altogether superfluous requirement with respect to instruments of allo-
cation, since it is already stated in Art. 2645-ter C.C. The other require-
ments regard the content and are stated indifferently concerning “the
instrument establishing the trust or the fiduciary entrustment contract

57 Art. 5, Sect. 1, law 112/2016.

58 “Assignments of assets and rights to trusts or to special funds as per Sect. 3, Art. 1 or the
constraints of allocation as per Art. 2645-ter of the civil code, established in favour of per-
sons with severe disabilities as defined in Article 3 Sect. 3 of law No. 104 of 5 February 1992,
verified in the manner as per Article 4 of the same law, are subject to mortgage taxes and reg-
istry and cadastral fees applied in a fixed manner”: Art. 6, Sect. 6, law 112/2016.
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which regulates the special funds referred to in Sect. 3 of Art. 1 or the
instrument establishing the constraint of allocation as per Art. 2645-
ter of the civil code.” In the meantime, the analytical character of the
text is at issue, as has been pointed out with regard to certain effects:
the identification “in clear and unequivocal manner” of the “subjects
involved and the respective roles”; the description of specific function-
alities and needs of the persons with severe disabilities in whose favour
they are established; the specification of “assistance activities necessary
to ensure the care and satisfaction of the needs of persons with severe
disabilities, including those activities aimed at reducing the risk of insti-
tutionalisation of the same persons with severe disabilities” (Art. 6,
Sect. 3, para. b) C.C.). It is also required that the sources listed “iden-
tify, respectively, the obligations of the trustee, of the fiduciary and of the
manager, with regard to the life project and the objectives of well-being
which the same must promote in favour of persons with severe disabili-
ties, adopting all measures appropriate to safeguard their rights” (Art. 6,
Sect. 3, para. c¢) C.C.), and also specify “the obligations and the manner
in which the trustee or the fiduciary or the manager is to report” (Art.
6, Sect. 3, para. d) C.C.); also “the exclusive beneficiaries” who must be
“persons with severe disabilities” (Art. 6, Sect. 3, para. d) C.C.); more-
over, that the “assets of whatsoever nature, assigned to the trust or the
special funds referred to in Sect. 3 of Article 1, or the immovable prop-
erty or the movable property recorded in public registers and bearing the
constraint of allocation referred to in Article 264 5-ter of the civil code be
allocated exclusively for the attainment of the purposes of assistance of
the trust or of the special funds or of the constraint of allocation” (Art. 6,
Sect. 3, para. e) C.C.). Also required is the identification of the “subject in
charge of monitoring the obligations imposed with establishment of the
trust or with that of the special funds or of the constraint of allocation
borne by the trustee or the fiduciary or the manager”, with the specifica-
tion that “such subject must be identifiable for the entire duration of the
trust or special funds or constraint of allocation” (Art. 6, Sect. 3, para.
f) C.C.). The term of duration must coincide with “the date of death of
the person with severe disability” (Art. 6, Sect. 3, para. g) C.C.). Finally,
the instrument establishing the trust or the fiduciary entrustment con-
tract governing the special funds referred to in Sect. 3 of Article 1 or the
instrument establishing the constraint of allocation referred to in Article
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2645-ter of the civil code must establish “the allocation of the residual
assets” (Art. 6, Sect. 3, para. h) C.C.).

The tax exemption is extended to cover the eventuality of recovery
of the assets by the settlors in the event of the beneficiary’s predecease,>
whilst otherwise the taxes are payable as usual.®®

4.1. The fiduciary entrustment contract

If the projected purpose of the instruments listed in Art. 6 were
allowed to include allocations not only of tax-related value but also of
civil-law value, its scope would indeed be forceful. It could not only dis-
pel the residual perplexities concerning the welcome to be accorded
to the trust, even the domestic trust, but it would also decree the entry
in our positive legal system of new institutions, such as the fiduciary
entrustment contract and the funds. The author of the theory evoked
has, of course, taken this side, remarking that “the enforceability of this
configuration with respect to third parties is now stipulated by law No.
112, since otherwise it would have made no sense to put the fiduciary
entrustment contract on a par with the trust and the constraints of allo-
cation: if all three have been deemed by the legislator to be legal relation-
ships apt to ensure that certain assets are intended for the severely disa-
bled person’s life project, all three must have in common: the protection

59 “In the event of the death of the beneficiary prior to that of the subjects having established
the trust or stipulated the special funds referred to in Sect. 3 of Article 1, or constituted the
constraint of allocation referred to in Article 2645-ter of the civil code, the assignments of
real property and rights to the aforesaid subjects shall enjoy the same exemptions from inher-
itance and donation tax as prescribed in this article and the registry and cadastral fees and
mortgage taxes shall apply in a fixed manner”: Art. 6, Sect. 4, law 112/2016.

60 “Apart from the hypothesis as per Sect. 4, in the event of the death of the beneficiary of
the trust or of the contract governing the special funds as per Sect. 3 of Article 1 or of the
constraint of allocation as per Article 2645-ter of the civil code established for persons with
severe disabilities, as defined in Article 3 Sect. 3 of law No. 104 of 5 February 1992, as deter-
mined in accordance with Article 4 of the same law, the transfer of residual assets, within the
meaning of para. h) of Sect. 3 of this article, is subject to the inheritance and donation tax
prescribed by Article 2, Sect. 47 to 49 of decree-law No. 262 of 3 October 2006, converted,
with modifications, by law No. 286 of 24 November 2006, and subsequent modifications, in
view of the ties of kinship or marriage existing between settlor, grantor and recipients of the
residual assets”: Art. 6, Sect. 5 of law 112/2016.
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of those assets as regards their temporary holder’s vicissitudes: trustee,
carer, manager, fiduciary, however one wishes to call that person.”®!

Other famous scholars have gone in the same direction, emphasis-
ing “the tone of presumption with which law No. 112 of 22 June 2016
takes the fiduciary entrustment contract as given,”®? albeit noting that
the framework of regulation “cannot yet be considered fully designed.”®3
This reading has met with some approval®* and appears to be seen as
evident by the adepts of tax law.®®

Art. 6 of law 112/2016 mentions the funds, specifying merely that
“they must pursue as sole objective the social inclusion, care and assis-
tance of the persons with severe disabilities in whose favour they are
instituted” and that the fiduciary entrustment contract governing them

61 “ . T have sought to translate the complex of data thus far summarily addressed ... in terms
of contemporary Italian civil law; the comparison with foreign legal practice in the trust field
has led me to add another fact, which, I consider, takes on the role of a burden: to identify
rules that mean to ensure the self-protection of the predominant interests in each specific
fiduciary entrustment contract, confining intervention by the courts to exceptional cases.
The outcome is the proposal of the fiduciary entrustment contract illustrated in my mono-
graph and which has been adopted by law No. 112 together with the trusts and constraints
of allocations” Lupoi, M., “Le ragioni della proposta dottrinale del contratto di affidamento
fiduciario; la comparazione con il trust”, in Il contratto di affidamento fiduciario: teoria e prat-
ica. Atti del Convegno tenutosi a Roma il 3 marzo 2017, published in Contratti di convivenza e
contratti di affidamento fiduciario quali espressioni di un diritto civile postmoderno Atti dei Con-
vegni Bologna il 26 novembre 2016 Roma il 3 marzo 2017, Ediz. Il Sole 24 Ore, Rome, 2017,
p. 130.

62 “ .. Considering the instrument as an alternative to the trust, it demonstrates in peremp-
tory manner what we had discovered well before: that, in the reality of the post-modern (in
a more conspicuous way than in the past), the legislator is bound inexorably to arrive last
with the function of recording (often, as in the case, even in implicit terms) what has already
occurred inexorably. Indeed, the juxtaposition to the trust, henceforth taken as read, at its
root supersedes the discussions that impassioned some of us a few years ago when we were
reacting to the instances of resistance met by the recognition and application in Italy of the
so-called domestic trust”: Lipari, N., “Introduzione”, in Il contratto di affidamento fiduciario:
teoria e pratica. Atti del Convegno tenutosi a Roma il 3 marzo 2017, cit., 127.

63 Lipari, N., “Introduzione”, cit., p. 126.

64 Zanelli, P., La legge sul “Dopo di noi”, paper presented at the conference Prospettive di
riforma del diritto civile. Interessi fondamentali della persona e tutela del mercato, Universita La
Sapienza, 27 January 2017 organised by the Associazione Civilisti Italiani.

65 Gallio, F., “La legge ‘dopo di noi’ codifica il trust e uno strumento alternativo: 'affidamento
fiduciario”, in Fisco, 2016, 2836 ff.
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must identify “clearly and unambiguously the subjects involved and
their respective roles” and describe “the functionality and the specific
needs of the persons with severe disabilities in whose favour they are
established”; in addition, the “assistance activities necessary to ensure
the care and satisfaction of the needs of persons with severe disabilities,”
as well as the fiduciary’s obligations of and procedures for reporting, the
subject in charge of monitoring the obligations imposed on the fiduci-
ary, the term of duration of the funds (coinciding with the date of death
of the person with severe disability) and the allocation of the residual
assets.®®

It has been observed that ‘fund’ is a word which in the Italian legal
vocabulary bears a number of meanings:®” it would seem that there had
been received, in a legislative text of a configuration produced by legal
theory and bereft of any basis in positive law,*® whose existence is to be
found in the model contract prepared by the very author of the construc-
tion of the fiduciary entrustment® and in some notarial deeds that have

¢ Atlante, N., Cavalaglio, L., “I fondi speciali nel contratto di affidamento fiduciario previsti
dalla legge ‘Dopo di noi’: una nuova ipotesi di patrimonio separato?”, in Riv. Not., 2017, 227
observe that “all the prescriptions will obviously have to be transcribed in dedicated provi-
sions of the agreements prescribed by Art. 6, the content of which may (and likely must) be
complemented in relation to the concrete needs of the subject to be assisted and of the pro-
gramme which, through the allocation, the settlors intend to carry out.”

67 “Some ambiguities can be dissipated by means of the xenonym technique, that is, by trans-
lating from time to time the Italian linguistic sign located within its discursive context with
signs of equivalent meaning in other European languages. In the case of the word ‘fund’, it
is easy to see that in the phrase ‘entrusted fund’ the word ‘fund’ has no semantic connection
with the idea of a parcel of land (i.e., with the German Grundstiick), but rather is closely anal-
ogous to the English expression ‘trust fund’, and therefore comparable to the family asset
fund referred to in Art. 167 C.C.”: on this subject, Gambaro, A., “La posizione soggettiva
dell’affidatario fiduciario e la segregazione patrimoniale”, cit., 158.

%8 An episode that would seem to evoke the artistic excogitation consigned to The Purple Rose
of Cairo, where the female protagonist is so fascinated by the film that she sees it again sev-
eral times until the point where her favourite character, having noticed the spectator’s steady
attendance, exits the screen in material form taking on autonomous life in the real world and
asks the woman to run away with him.

%% Lupoi, M., Il contratto di affidamento fiduciario, Giuffré, 2012, p. 314, speaks of entrusted
fund, specifying it amongst the structural elements of the fiduciary contract, describing it
as the set of the subjective situations of which the fiduciary custodian is the holder; in the
author’s opinion the fund is separate from the assets of the custodian himself.
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borrowed it; it is rather usual to signal its admission by the fiduciary and
funds contract and by case law precedents, but the pronouncements
evoked concerned only decisions in non-contentious jurisdiction.”®

It has been stressed that all assets and all rights — not only in real
property — may be allocated to the special fund, which is a reconstruc-
tive proposal focused on the public character. In a case where real prop-
erty rights are assigned to the special fund, the making of two record-
ings is suggested, the first having the purpose of property transfer and
the second that of imposing the constraint of allocation; if the asset
is a stake in the capital of a limited liability company, or if the charac-
ter of registered moveable asset is excluded (in which case the public
act of entry in the business register in accordance with Art. 2645-ter
C.C. would be required), the dual entry “of the type of that made in the
sequence, accepted in practice, ‘transfer of the property — pledge as secu-
rity for payment of the price’ comes to mind. Thus, a first entry will be
made by the settlor-grantor in favour of the transferee-custodian, and
a second entry by the custodian in favour of the beneficiary (or of the
settlor-grantor).””!

However, this propensity towards exploitation of the civil law scope
of legislation is not accepted by all. Some distinguished scholars have
shown caution, have suspended judgment regarding the appropriate-
ness of private autonomy;”? still others have excluded the according of so
much weight to the mention not only of the fiduciary entrustment con-
tract but also of the trust, noting that in both cases one may speak of “the
legislator’s severely omissive behaviour.” In the former, because “not all
are of the opinion that the Hague Trusts Convention, in itself, makes it
possible to build a domestic legal governance of the institution and that,
therefore, it is always necessary to refer to a foreign law governing it.””3

70 Court of Genoa, 31 December 2012, cit.; Court of Civitavecchia, 4 December 2013, cit.;
Court of Genoa, 30 January 2014, cit.; Court of Genoa, G.T., 30 November 2016; Court of
Genoa, G.T., 20 February 2017.

7t Atlante, N., Cavalaglio, L., “I fondi speciali nel contratto di affidamento fiduciario previsti
dalla legge ‘Dopo di noi”, cit., p. 230.

72 Gentili, A., op. cit., p. 144.

7% Alpa, G., “Il linguaggio omissivo del legislatore”, in Riv. trim. dir. proc. civ., 2017, 415
ff., who adds “ ... what is more, the argument that sees the trust implemented by the new
rules of Art. 2645-ter, which permit the recording of separated assets, is deemed altogether
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In the latter, insofar as the mere terms ‘contract’, ‘entrustment’ and ‘fidu-
ciary’ in themselves cannot suffice for an organic governance.’*

The hermeneutical dispute involves the attribution of real effects to
the fiduciary entrustment contract, which, as has been observed, “in the
current narratives attracts a nearly exclusive attention.””® In this respect,
the purpose of the provision being merely related to taxation has been
denounced,”® along with the fact that “such reference obviously cannot
imply any adoption of position regarding the separation of assets, as
may be noted from the comparison between the mere indication of the
instrument of agreement effected on this occasion and the terminology
employed with regard to the separate assets”; thus “the statement accord-
ing to which the reference to the institution of the fiduciary entrustment
instrument (for which there are prescribed simply — as for the others —
the public deed form and the most significant contents: Art. 6) would
mean attributing to it the characteristics conferred upon it by the legal

extravagant”. Again, if “it is indeed true that the Court of Cassation, with several decisions,
has mentioned the trust ... this does not mean that the legislative mention legitimates the
existence of a trust in Italian law; the reference to the trust may concern any institution that
conforms to the trust and has foreign governance.”

7 Alpa, G., ibid., p. 425, pointing out that “the mere name fiduciary entrustment contract,
then, may refer to several instruments: it may concern the fiducia cum amico and the fiducia
cum creditore; it may concern a mandate for a single transaction. In addition, in the event of
the grantor’s death, it is questionable whether the contract can be assigned to others: assign-
ment, indeed, would obstruct the entrustment that had been effected by those who estab-
lished the trust on the original trustee. What is more, the provision of a programme, which is
the heart of the fiduciary entrustment transposed in a contract, is certainly available to the
parties, but if the law does not provide for ad hoc remedies then, in the event of the trustee’s
breach of duty, ordinary remedies apply. Nor is it known whether the beneficiaries, who are
not holders of rights but, if anything, of legitimate interests, may have such breach ascer-
tained, along with the consequent remedies. It should be borne in mind that the category of
legitimate interests of private law is, already in itself, much discussed.”

75 Gambaro, A., “La posizione soggettiva dell’affidatario fiduciario e la segregazione patrimo-
niale”, in Il contratto di affidamento fiduciario: teoria e pratica. Atti del Convegno tenutosi a Roma
il 3 marzo 2017, contained in Contratti di convivenza e contratti di affidamento fiduciario quali
espressioni di un diritto civile postmoderno Atti dei Convegni Bologna il 26 novembre 2016 Roma
il 3 marzo 2017, Ediz. Il Sole 24 Ore, Rome, 2017, p. 154, who maintains an interlocutory
attitude.

76 Tenella Sillani, C., “Appunti sul contratto di affidamento fiduciario nella legge n.
112/20167, in Studi in onore di Antonio Gambaro, tome II, Milan, 2017, 1249 ff.
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theory which advocates its diffusion, appears dangerously superficial;
the juxtaposition to the leasing agreement at times advanced by expo-
nents, also the subject of laconic mentions in legislation, neglects the
difference between lawfulness and separation of assets.”””

Has legal theory, once the legislator’s Jiminy Cricket, perhaps now
turned into Candlewick?

77 C. Tenella Sillani, Appunti sul contratto di affidamento fiduciario nella leggen. 112/2016, cit.,
12409 ff.
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Abstract: The digital economy’s proliferation has transformed var-
ious industries, including the gaming sector. The rise of online plat-
forms for communication, commerce, and entertainment has triggered
the popularity of massive multiplayer online games (MMOG). Creating
these immersive virtual worlds often stimulates a self-contained vir-
tual economy resembling real-world systems, significantly influencing
younger players’ perceptions. These games can be categorized into pay-
to-play and free-to-play types, including massively multiplayer online
role-playing games (MMORPGs), item-pay games, and web-based
games. They offer spaces for social interaction and virtual economies,
often dictated by player activities. A pivotal element of MMOGs is ava-
tar customization, allowing players to construct personalized characters
and engage in various activities, emulating real-world tasks and occu-
pations. Players can engage in virtual economies, buying virtual goods
and currency with real money. The virtual economy has thus become
a substantial market, with items and in-game currencies exchanged for
real-world money. This paper delves into the legal and practical aspects
of the inheritability of online gaming accounts and their associated vir-
tual assets in two Central European jurisdictions: the Czech Republic
and Austria. The issue of the inheritability of online gaming accounts is
relatively new and presents several legal and practical challenges. The
paper explores legal cases in the United States and Germany that have
addressed the inheritability of digital assets, including those related to
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online gaming accounts. In the United States, the Ajemian v. Yahoo! case
established that digital assets, such as email accounts, can be inherited,
while in Germany, the Federal Supreme Court recognized the inherita-
bility of Facebook accounts. Examining the civil codes of Austria and the
Czech Republic, the paper analyzes the treatment of inheritance law in
both jurisdictions. Both legal frameworks consider assets that are not of
a highly personal nature to be inheritable. Tangible assets can be passed
on to heirs, while highly personal assets, like reputation, are excluded
from inheritance. This paper explores how these principles apply to
online gaming accounts and the associated virtual assets. Further-
more, the paper examines the terms and conditions set by major gam-
ing providers, which often prohibit the transferability or inheritance of
accounts. It raises questions about the compatibility of these restrictions
with consumer protection laws and emphasizes the need for transpar-
ency and fairness in consumer rights within the gaming industry. By ana-
lyzing the legal frameworks and contractual agreements, the paper aims
to provide insights into the inheritability of online gaming accounts and
virtual assets in Austria and the Czech Republic. The author highlights
the legal challenges, potential inconsistencies with consumer protection
principles, and the importance of establishing a balanced approach that
upholds consumer rights while considering the nature of virtual assets
and the standardized practices of gaming providers.

Keywords: Virtual economy; Online gaming accounts; Inheritabil-
ity; Legal framework; Central Europe; Civil codes; Consumer protection

Introduction

The rapid growth of the digital economy has led to a fundamental
shift in the way we conduct our daily lives. With the rise of online plat-
forms such as Facebook, Instagram, and Amazon, people have increas-
ingly relied on digital channels for communication, commerce, and
entertainment (Cunningham and Craig, 2017, pp. 71 ff.; Berberich,
2010, p. 5).

The gaming industry has not been left behind, with the advent
of multiplayer online games (MOGs) offering players the chance to
immerse themselves in digital worlds and interact with others (Tur-
kay and Kinzer, 2014, p. 2). MOGs have become a huge market, with
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millions of players spending billions of dollars on virtual goods and
in-game currency.

The increasingly easier and cheaper access to the Internet has led to
the evolution of the virtual game market towards mass games based on
virtual worlds, known as massive multiplayer online games (MMOGs)
(Weber, 2014, p. 45; Garon, 2022, 163; Voulgari and Vassilis, 2011;
Myska, 2011, p. 11; Berberich, 2010, pp. 20 ff.) As an element of this
world, the player interacts with other players not only to defeat them,
but also to build alliances, engage in trade exchanges, or participate in
conflicts (Teng and Chen, 2017, p. 2).

Each multiplayer virtual game of this kind creates a self-contained
virtual economy that is supervised by a governing authority, usually the
game’s producer or operator (Berberich, 2010, p. 17). This virtual econ-
omy operates similarly to the real-world economy. These games, in addi-
tion to being entertaining, can have a significant impact on a player’s
perception of reality, particularly younger players (Happ, Melzer, and
Steffgen, 2013, p. 775).

Multiplayer virtual games are divided into two main categories,
which are determined by the method of game distribution used by the
producer (Bjork et al., 2003, pp. 180 ff.). The dominant group is mul-
tiplayer role-playing games, known as massive multiplayer online
role-playing games (MMORPGs) (Higgin, 2009, pp. S ff.). Users of these
games must pay regular subscription fees, and as such, they are referred
to as pay-to-play games (Flunger, Mladenow and Strauss, 2017, p. 374).
Other games allow free gameplay but with limited character develop-
ment options, known as free-to-play games (Ibid). There is also a pop-
ular group of games in Asia known as item-pay games, which are free
to play but earn money from paid character upgrades or accounts (Lee
etal.,2016,p.2).

The remaining groups of multiplayer virtual games do not require
separate software installation. Players can access these games through
a web browser, and although they are often offered for free, the owners
of the services earn money from paid add-ons. A notable characteristic
of these games is the creation of virtual economies by the players them-
selves. MOGs provide spaces for social interaction and relationships
beyond the workplace and home, functioning as a new “third place” for
informal sociability (Steinkuehler and Williams, 2006, p. 889). These
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games are immersive virtual worlds where players cooperate, compete,
and interact with each other, forming friendships, creating communi-
ties, and working together to achieve various goals (Coulson, 2010,
p. 168). This also includes the acquisition of virtual currency and the
exchange of this currency for goods, as well as building and strengthen-
ing characters to gain advantages over other players.

One of the key elements of MOGs is the ability to customize and
improve one’s avatar (Freeman et al., 2015, p. 1192; Myska, 2011, p. 11;
Lastowka and Hunter, 2004, p. 30; Adamowsky, 2000, p. 41; Berberich,
2010, pp. 8, 104 ff.). Avatars in MOGs can have their own personalities,
beliefs, and behaviors, such as writing poems or singing (Rogers, 2018,
p. 62). Players have the freedom to choose various aspects of their ava-
tars, including race, appearance, profession, initial characteristics, and
skills (Freeman et al., 20185, p. 1193). This customization process allows
players to create unique and personalized characters that go beyond a
certain pattern.

During gameplay, avatars in MOGs engage in various activities
such as defeating monsters, collecting virtual treasures, and gaining
experience points to reach higher levels (Freeman et al., 2015, p. 1193).
Advancing to higher levels and acquiring better items enables players to
face stronger computer-controlled monsters and compete against more
powerful avatars controlled by other players. Players have the option to
compete or cooperate with each other, buy and sell virtual items using
virtual currency, and form teams to complete missions or defeat mon-
sters (Freeman et al., 2015, p. 1195). Some MOGs also incorporate
social elements, allowing players to buy property, build houses, and
pursue various professions (Freeman et al., 2015, p. 1193). This adds
another layer of immersion and realism to the gaming experience.

The customization of avatars in MOGs extends beyond physical
appearance and skills. Players can choose to imitate their real-life selves
or create avatars that are completely different from themselves in terms
of gender, character traits, and skills (Lastowka and Hunter, 2004, p. 26).
This flexibility allows players to explore different identities and experi-
ment with different aspects of their personality within the virtual world.

In some MOGs, players can even run virtual enterprises and provide
services or produce virtual goods such as houses, cars, or clothes (Las-
towka and Hunter, 2004, p. 6). This aspect of the game allows players to
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engage in virtual economies and simulate real-world business activities
(Berberich, 2010, p. 408). It adds depth and complexity to the game-
play experience, providing players with additional goals and objectives
to pursue.

Players can also purchase virtual goods and in-game currency using
real money, and these items can range from aesthetic items such as
clothing and accessories to functional items such as weapons and equip-
ment. Some virtual items can be rarer than others, making them more
valuable to players. As a result, trade exchanges have emerged, with play-
ers buying and selling virtual items for real money (Macey and Hamatri,
2018, p. 26; Myska, 2011, p. 11; Lastowka and Hunter, 2004, p. 8).
This has led to the creation of a virtual economy, with virtual goods hav-
ing real-world value (Hamari and Keronen, 2017, p. 60; Blazer, 2006,
p. 138). In Germany alone, the market for virtual goods and additional
content in games was estimated to be approximately EUR 1.5 billion in
2021 (Sales of virtual goods in Germany, Statista, 2023). In the United
States, the market for virtual goods in games was estimated to be almost
USD 15 billion (Video gaming in the United States, Statista, 2023). The
virtual economy has become a significant market, with virtual items and
in-game currency being traded for real money.

Virtual Worlds in Multiplayer Online Games: User Accounts

The concept of virtual worlds has become increasingly popular in
recent years, with more and more people turning to digital environ-
ments to socialize, work, or simply escape from reality. A virtual world
is essentially a digital platform that allows users to create and interact
with a simulated environment that resembles the real world or a fantasy
world (Patridge, 2010, p. 774).

The provider of a virtual world is typically a company or an indi-
vidual who creates and maintains the infrastructure of the platform,
and regulates its use through contractual terms (White, 2008, p. 242;
Lastowka and Hunter, 2004, p. 50; Risch, 2009, pp. 28 ff.; Berberich,
2010, p. 12). Users must register with the provider and agree to the
terms of use before gaining access to the virtual world. The provider may
charge a fee for access, as well as for additional services or items within
the virtual world.

55
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Upon registering with the provider, users are typically given an
account and a password, which allows them to access the virtual world
and store their data and activities. Unlike other online activities, users of
virtual worlds usually assume a different identity, known as an “avatar”,
which is a virtual character that represents them within the platform
(Lastowka and Hunter, 2004, p. 51; Risch, 2009, p. 29). As we have
already highlighted, avatars can be customized in terms of appearance
and behavior and can interact with other avatars in a variety of ways.

The provider is responsible for maintaining and updating the data
file that defines the virtual objects within the platform, as well as ensur-
ing that changes in the virtual world are communicated to the user (Ber-
berich, 2010, pp. 10 ff.). This involves the use of control software and
storage space on the provider’s server, as well as an application installed
on the user’s computer that allows for the visualization of the virtual
world.

Virtual Objects and Their Visualization

Virtual objects are a fundamental aspect of virtual worlds, and they
represent a unique type of digital creation that is becoming increasingly
important in peoples’ digital lives (Berberich, 2010, p. 16 ff). Essen-
tially, virtual objects are any item, tool, or element that can be created
within a virtual world, and they exist solely in the digital realm (Las-
towka and Hunter, 2004, p. 21, 34; Blazer, 2006, p. 140). Unlike phys-
ical objects, virtual objects are not tangible, but they can be perceived
visually and audibly (Bichner, 2011, p. 35 ff). Virtual objects are cre-
ated through the use of complex software algorithms (Eckersley, 2004,
p. 114) that enable the user to manipulate digital code to create a wide
range of different virtual items, ranging from simple shapes to complex
structures, buildings, and landscapes.

The term “virtual” refers to something that is not physically pres-
ent but can be perceived through computer processing (Blazer, 2006,
140; Lastowka and Hunter, 2004, p. 7; Berberich, 2010, p. 10). Virtual
objects exist on two levels: as a data set that resides on a tangible medium
such as a server, and as a visually perceptible object on the user’s screen.
This is similar to the concept of a domain name, which exists as both an
TP address and a user-understandable label.
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In a legal-informatics context, a data file is a specific arrangement
of sequences of data streams that reside on a tangible medium, such
as a server or a hard drive. The content of a data file is converted by a
computer program, such as an interpreter or compiler (Keplinger, 1990,
p. 17; Katz, Lundell, Gamalielsson, 2016, p. 6), into information that
can be perceived and understood by the user. In the case of virtual
worlds, the provider’s server hosts the control program that manages
the entire virtual environment. This control program is responsible for
organizing the sub-datasets that define the virtual objects within the
world, such as their appearance and to whom they are assigned (Berber-
ich, 2010, pp. 11 ff.).

Object-specific data within a virtual world exist independently
of the control program and can be separated from it (Fairfield, 2023,
1975). Deleting a virtual object involves changing the relevant part
of the data set in the computer memory or on the server. When a vir-
tual item is committed, data are changed, which then triggers a corre-
sponding change in the visually perceptible object on the user’s screen.
In commercially operated virtual worlds, the allocation of the data set
to the player is regulated by the provider, although control may also be
exercised by the user community or a person authorized by the provider.

The storage space where virtual objects are stored is nowadays typ-
ically located on a server (Lastowka and Hunter, 2004, p. 37; Rogers,
2018, p. 60; Berberich, 2010, p. 12) or group of servers to minimize the
risk of data loss due to local failures or attacks. The server infrastructure
that supports virtual worlds is critical to their operation and is main-
tained by the provider. The provider must ensure that the servers are
maintained, updated, and secured against external threats to ensure the
stability and security of the virtual environment (Rogers, 2018, p. 60).

Virtual Objects in Transition: Death of the User

However, with the rise of the virtual economy, a new challenge has
emerged: what happens to virtual assets when the owner of the account
dies? In the case of MOGs, the account owner’s virtual items and assets
may have significant financial value. This raises the question of whether
the heirs of the account owner have the right to inherit the account and
its associated virtual assets.
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The issue of the inheritability of online gaming accounts is rela-
tively new, and there is no clear legal framework governing the matter. In
the United States, there have been some cases involving the inheritance
of digital assets, with courts often relying on contract law and property
law to determine the outcome. One notable case is Ajemian v. Yahoo!
[Ajemian v. Yahoo!, Inc., 478 Mass. 169 (2017)], in which the Massa-
chusetts Supreme Judicial Court ruled that the personal representatives
of a deceased man’s estate could access his Yahoo email account, which
contained important information about his financial affairs. In this
case, the court relied on property law principles to determine that the
Yahoo email account and its contents constituted property that could be
inherited. The court noted that the email account had value and that
denying access to it would prevent the personal representatives from ful-
filling their duties to the estate.

This case illustrates how courts in the United States have grap-
pled with the issue of the inheritability of digital assets, including those
associated with online gaming accounts. Also, in Germany the Federal
Supreme Court (Bundesgerichtshof, BGH) in the Facebook case provides
further insight into the global legal discourse surrounding digital assets’
inheritability (BGH, 12.6.2018, III ZR 183/17). In this case, the Fed-
eral Supreme Court addressed the question of whether heirs can inherit
a deceased person’s Facebook account, including its contents and com-
munications. The Federal Supreme Court recognized the inheritability
of Facebook accounts and considered them as part of an individual’s
digital estate. It acknowledged that Facebook accounts hold personal
information and memories, similar to diaries or letters, and should be
treated as inheritable assets. The court emphasized the importance of
the deceased person’s wishes, privacy concerns, and the rights of the
heirs to access and manage the account (Zatucki, 2021, pp. 108 ff.; Lee,
2020, p. 182).

While these aforementioned decisions primarily address social
media accounts, their implications extend to accounts in computer
games as well. In the realm of gaming, players often collect substantial
and valuable assets, which can amount to thousands of US dollars or
euros. These digital assets hold significant worth, whether in the form of
rare in-game items, virtual currencies, or even entire game accounts with
impressive progress and achievements (Berberich, 2010, pp. 19-20).
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However, the transferability and inheritance of virtual assets may
be hindered by the terms and conditions set forth by gaming operators.
Take the popular Massively Multiplayer Online Game (MMOG) World
of Warcraft as an example. The game’s terms of service explicitly state
that player accounts are non-transferable and non-inheritable (Blizzard
End User License Agreement, 2023). Despite these limitations, virtual
assets within MMOGs can hold considerable value, as evidenced by the
sale of certain items for thousands of dollars. In 2010, a player in the
MMOG “Entropia Universe” purchased a virtual nightclub for approxi-
mately EUR 335,000.00, earning a spot in the Guinness World Records
(Guinness World Records, 2021). This real-world value attributed to vir-
tual assets highlights that the issue of inheritance is not merely theoreti-
cal but bears practical implications.

The issue of the inheritability of online gaming accounts raises
several legal and practical challenges. For example, who has the right
to access the account and its associated virtual assets? Should the heirs
have the right to continue playing the game with the account and its
associated virtual assets, or should the account be closed upon the death
of the owner? These questions are not easy to answer, and there is cur-
rently no clear legal framework governing the inheritance of online gam-
ing accounts and their associated virtual assets.

This paper delves into the legal and practical aspects of the inherit-
ability of online gaming accounts and their associated virtual assets in
two Central European jurisdictions: the Czech and Austrian law. Austria
and the Czech Republic share a common history that dates back to their
time as part of the Austro-Hungarian Empire until 1918. This shared
past has influenced the legal regulations in both countries, shaping their
legal systems and frameworks. Following the dissolution of the Aus-
tro-Hungarian Empire after World War I, both Austria and the Czech
Republic embarked on separate paths, leading to the development of
their own legal systems. However, their legal frameworks still bear traces
of the common historical heritage (Hurd{k and Lavicky, 2014, p. 18).

The first step in our analysis is to determine which law applies to the
case. The inheritability of an online gaming account is then explored,
taking into account any regulations in the general terms and conditions
of the gaming providers.



60 \ PAVEL KOUKAL

Applicable Law

The world of online gaming is expanding rapidly, and its influence
is felt worldwide. Players often reside in countries other than that of the
gaming providers, and this raises the question of whether the inherit-
ability of online gaming accounts and the contractual relationships
between the decedent and the gaming providers are to be assessed under
the laws of EU Member States (Gossl, 2014, p. 44 ff). In this paper, we
will focus on the laws of the Czech Republic and Austria. Here we must
refer to international private law norms to determine the substantive law
of a specific State.

In the Czech Republic, a significant change occurred in the field
of private international law with the implementation of a new Private
International Law Act on 1 January 2014 (Act No. 91/2012 Coll.). This
change was a result of the comprehensive recodification of private law
in 2012, which brought about a complete transformation of the legal
framework in the country. Recognizing the interconnection between pri-
vate international law and substantive law, the outdated Private Interna-
tional Law and Procedure Act of 1963 was replaced.

The recodification process presented an opportunity for the Czech
Parliament to modernize the existing private international law provi-
sions, introduce modifications, and propose new solutions while con-
sidering the developments and trends in the field. A key objective of the
new legislation was to ensure compatibility with European Union (EU)
laws, given the importance of harmonizing private international law reg-
ulations within the EU.

In Austria, private international law is primarily governed by the
Private International Law Act (Gesetz iiber das internationale Privatre-
cht - IPR-Gesetz) of 15 June 1978 (Act. No. 304/1978 BGBI.). This Act,
along with other laws, contains conflict-of-law provisions that determine
the applicable law in specific areas (some of these laws include the Con-
sumer Protection Act, the Timeshare Act, the Nuclear Liability Act).

Regarding European private international law regulations, both
Czech Republic and Austria, like other EU member states, adhere to the
Rome I, Rome II, and Rome IV regulations.

When considering the determination of the applicable law in a
contract related to the provision of online gaming services, the primary
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regulation to be applied is Rome I Regulation (regulation (EC) No.
593/2008 of the European Parliament and of the Council of 17 June
2008 on the law applicable to contractual obligations (Rome I). This
regulation specifically deals with the choice of law for contractual obli-
gations. It provides guidelines and criteria for identifying the legal sys-
tem that governs the rights and obligations arising from the contract.

In this regard, end user contracts concerning gaming accounts, typ-
ically, are service agreements subject to Rome I Regulation. If no choice
of law has been made, Article 4 of the Rome I Regulation specifies that
the law applicable to a contract is determined based on the jurisdiction
in which the service provider or seller is located. In this specific case,
usually American or Chinese law would be applied because the gaming
service providers are mostly based in the US or China. For instance, Acti-
vision Blizzard, the company behind popular franchises such as Call of
Duty, World of Warcraft, and Overwatch, offers online services, including
multiplayer gaming and distribution of digital content. This company
has its headquarters in Santa Monica, California, USA. Meanwhile,
Epic Games, Inc., runs the Epic Games Store, an online gaming platform,
and is the creator of Fortnite, among the world’s most renowned games.
Epic Games calls Cary, North Carolina, USA, home. On the other hand,
Tencent Games, one of the global giants in the online gaming industry,
is famous for their mobile games, including Honor of Kings and PUBG
Mobile. They operate out of their headquarters in Shenzhen, China.

Nonetheless, in numerous instances according to Article 6 of the
Rome I Regulation, the contract is established with a consumer (Ragno,
in Ferrari, 2014, p. 227). In such scenarios, the law of the State where
the consumer is habitually resident is applied (Art. 6(1) Rome I Regula-
tion), particularly in respect to mandatory provisions aimed at protect-
ing the consumer (Mankowski, 2008, p. 143). Therefore, for instance,
if the heirs inherit a gaming account, the consumer’s national law of
their habitual residence is enforced when the heirs pursue claims arising
from the contractual relationship. Consequently, any choice of law can-
not deprive the consumer of the protection provided by Article 6 of the
Rome I Regulation.

Therefore, even though California’s law might be chosen, it is
important to note that the mandatory stipulations of the European
Union’s consumer law would still have overriding authority. When it
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comes to jurisdictional matters, should the consumer wish to present
specific claims against the service provider, they have the legal right
to do so under Art. 18 (1) of the Brussels I bis Regulation (Mankowski
and Nielsen, in Magnus and Mankowski, 2016, p. 509). This legislation
gives consumers additional protection and jurisdictional rights in legal
disputes with gaming services providers.

The law of succession determines the applicable law if, for exam-
ple, the community of heirs sues for access to the decedent’s account.
In the European context, the Rome IV Regulation (Regulation (EU) No.
650/2012 of the European Parliament and of the Council of 4 July 2012
onjurisdiction, applicable law, recognition and enforcement of decisions
and acceptance and enforcement of authentic instruments in matters
of succession and on the creation of a European Certificate of Succes-
sion) determines which national law governs the probate proceedings in
detail. According to Art. 21 (1) of the Rome IV Regulation, the general
conflict-of-law rule is based on the habitual residence of the deceased
(Brehm, 2016, p. 160; Pamboukis, in Pamboukis, 2017, pp. 204 ff.).
Art. 22 of the Regulation allows the deceased to make a choice of law,
but this is usually limited to the law of the country of which the deceased
is a national at the time of death (Deixler-Hiibner and Schauer, 2015,
p. 171; Stamatiadis, in Pamboukis, 2017, p. 209).

Therefore, if a decedent had his or her habitual residence in the
Czech Republic at the time of death, Czech law would generally be
applied to the probate proceedings. This applies regardless of whether
the gaming provider against whom the claim of the community of heirs
is directed has its registered office in another country.

In most cases, therefore, both the question of inheritance and the
assessment of the contractual relationship with the gaming provider are
subject to the law of the country of habitual residence of the decedent
and account holder. If this habitual residence is in the Czech Repub-
lic, Czech law must be applied to assess the inheritability (Svoboda, in
Bfiza, 2014, p. 421) of online gaming accounts and the contractual rela-
tionship. If it is in Austria, the Austrian law of succession (ABGB) would
apply (Deixler-Hubner and Schauer, 2015, p. 171, 182).
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Inheritability of the Online Gaming Account According to Civil Codes
in Austria and the Czech Republic

With regard to gaming accounts, it is worth noting that the rise of
digitalization has given rise to the concept of a “digital estate” (Digitaler
Nachlass, digitdlni pozustalost). This term encompasses the assets and
possessions that individuals possess within the digital realm (Brinkert,
Stolze, and Heidrich, 2013, pp. 153 ff.; Zankl, in Zankl and Spruzina
(2018), p. 2; Hoéhne, 2015, p. 238; Pockrandt, 2020, p. 19). Digital
estate includes email accounts, online gaming accounts, digital con-
tent, and other digital goods. However, there is still no general defini-
tion of this term. The majority opinion sees it as the sum of all legal
relationships relating to IT systems and the related data of the decedent
(Schmid, Bauer, Blume, Bock, Sitissenguth, and Wild, 2013, p. 90; Her-
zog, 2018, p. 472).

The Austrian Civil Code (ABGB) and the recent 2012 Czech Civil
Code (Obéansky zdkonik), despite originating from different historical
periods, bear several similarities both from their inception and in their
present application. The ABGB came into force in 1811, contrasting
with the Czech Civil Code (Act. No. 89/2012 Coll.) which was instituted
more recently, in 2012, replacing an older version of the Civil Code
from 1964. Even with this historical gap, the two codes share a com-
mon thread in their legal principles and definitions (Horak, Daduova,
and Osina, (2020), p. 334; Elischer, Frinta, and Pauknerova, in Rivera
(2013), p. 107).

One of the primary areas where they mirror each other is their treat-
ment of inheritance law. Both legal frameworks view a deceased per-
son’s estate as encompassing all obligations and rights, excluding those
that are intensely personal. As a consequence, tangible assets like finan-
cial accounts can be passed on to the deceased’s beneficiaries. However,
intangible assets like the deceased’s reputation or other highly personal
rights, due to their intrinsic nature, are exempt from inheritance.

Section 531 of the Austrian Civil Code (ABGB) defines the estate
of a deceased person as including all of the rights and obligations that
are not of a highly personal nature (Werkusch-Christ, in Kletecka and
Schauer, 2010, p. 1055). This means that assets that are considered to
be of a highly personal nature, such as the decedent’s reputation, cannot
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be inherited. However, rights and obligations that are not considered to
be of a highly personal nature are generally part of the estate and can be
inherited by the decedent’s heirs.

In the Czech Republic, similarly to Austrian law, the Czech Civil
Code regulates the inheritance of a deceased person’s estate. Under Sec-
tion 1475(2) of the Civil Code, the estate includes all of the decedent’s
property, rights, and obligations, which are not of a highly personal
nature (Fiala, in Fiala and Drapal, 2022, p. 5). This means that assets
that are highly personal, such as the decedent’s reputation, cannot be
inherited.

Nevertheless, the question arises as to whether these digital assets
can be inherited by the decedent’s heirs.

In both jurisdictions rights and duties that are intensely personal
are not transferable upon death. These legal connections pertain solely
to the individual and are limited to the deceased’s personal actions.
Inheritance is only possible when a swap of the involved parties would
also alter the obligations, such as in instances of vacation rights or ali-
mony claims. This would be applicable when the obligation can only be
met by the deceased due to the unique nature of the legal relationship,
which could only be satisfied by the entitled individual and not anyone
else (Gebauer, 2015, p. 383). Thus, for example, the Austrian Supreme
Court (Oberster Gerichtshof) clarified, referring to the heir’s right to
access information, that the claim against a bank is not deeply personal,
meaning it can be inherited (Judgement of the OGH from 21 December
1993, file No. 1 Ob 609/93).f

However, even if the contractual relationship is not highly personal,
there may be personal contents within the online gaming account that
could impact the inheritability of the account. It is therefore necessary
to examine whether personal contents within the account preclude the
inheritability of the account. This requires a careful analysis of the terms
and conditions of the gaming provider, as well as any applicable laws
and regulations.

The possibility of inheriting contractual obligations can also be
waived through mutual agreement between the parties involved. In con-
tractual agreements, especially those made between commercial part-
ners, it is frequently observed that the parties mutually decide that the
obligations arising from the contract will terminate upon the death of
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one party and will not be passed on to their heirs. Consequently, the
transfer of these obligations through inheritance succession can also
limit the contractual autonomy initially granted to the contracting
parties.

Therefore, it is essential to carefully examine the contractual clauses
implemented by gaming operators, as they often contain specific provi-
sions pertaining to the transfer or inheritance of gaming accounts. By
thoroughly reviewing the terms and conditions, we can obtain a compre-
hensive understanding of the explicit rules and guidelines established
by major gaming providers. However, it is worth noting that many of
these operators have stringent policies in place that strictly prohibit any
form of account transfer or inheritance.

Gaming providers such as Valve (operator of Counter Strike Global
Offensive), Blizzard (provider of World of Warcraft), and Riot Games
(operator of League of Legends) include clauses in their user agreements
that prohibit the transferability of accounts. However, these stipula-
tions may not align with principles of consumer protection, which are
intended to safeguard consumers, often regarded as the weaker party in
such agreements.

Valve’s policy states, “If you wish, you may also request Valve to ter-
minate your access to a subscription. However, subscriptions are not
transferable.” (Steam® Subscriber Agreement, 2023). Blizzard mirrors
this, stating, “You may not transfer your rights or obligations to use the
Platform.” (Blizzard End User License Agreement, 2023). Riot Games
follows suit with its policy, “You may not sell, transfer, or allow another
person to access or offer to do so your account or login information.”
(Riot Games® Terms of Service, 2021).

These prohibitions on the transferability of accounts could be seen
as potentially infringing upon consumer rights. Consumer protection
laws aim to uphold the interests and rights of consumers and address
the power imbalance in consumer transactions. Given this, the gaming
providers’ exclusion of transferability may not be consistent with the
objectives of protection of a weaker party. Thus, there is a need for fur-
ther exploration of this potential inconsistency to ensure the rights of
consumers are upheld in the context of the gaming industry.

In Germany, the Federal Court of Justice (Bundesgerichtshof) had
to rule on the question of whether the heirs of a deceased person are to
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be granted a right to inspect the latter’s Facebook account (Lee, 2020,
p. 182; Wustho, 2018, p. 205; Zatucki, 2021, p. 110). The court con-
firmed that an account is a contract for the provision and use of a profile
and that this legal relationship is inheritable (BGH, 12 June 2018, file
No. IIT ZR 183/17). The specific legal nature of the contract is irrelevant
to the question of inheritability.

The Federal Court of Justice stated that the broad limitation of the
heir’s rights in Facebook’s terms and conditions is an unreasonable dis-
advantage as defined in Section 307 (1) and (2) of the German Civil
Code (BGB). The rules regarding the memorial status didn’t negate the
possibility of inheritance. However, they compromised the contractual
relationship since, following a third party’s notification of the account
holder’s death, the user account became inaccessible to the heirs. This
contradicted the principle of universal succession as per Section 1922
of the German Civil Code.

In the context of Czech (Section 1813 Czech Civil Code) and Aus-
trian law (Section 864a, 879 ABGB), the legal relationship between
an account user of a MMOG and the corresponding provider is to be
assessed in similar way and can therefore also be part of the digital
estate. Here, too, it is regularly a contract in which the provider makes
content available via a platform and the account user can design it
according to his or her own ideas. An online gaming account is therefore
not fundamentally excluded from inheritability.

On the other hand, it is always important to distinguish between the
service obligations of the provider and the individualizations of the user
when assessing the inheritability of online gaming accounts. In the case
of online gaming accounts, the design and customization of the player’s
avatar is a personal aspect that is created by the account user according
to their own personal ideas. Nevertheless, while this content is relevant
to the player’s personality, it is generally independent of the provider’s
actual obligation to perform.

It is therefore crucial to note that the technical services provided by
the online gaming provider, such as making the platform available and
transmitting messages or releasing content on behalf of the user, are not
considered to be of a highly personal nature. These services are tech-
nical in nature and can be provided to the heirs unchanged. The same
principle applies to online gaming accounts, where the provider merely
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provides the software and functions of the game, which are standardized
in the general terms and conditions of large game providers.

Therefore, it can be concluded that online gaming accounts are gen-
erally not subject to the highly personal nature exclusion for inheritabil-
ity under Section 531 of the ABGB and Section 1475(2) of the Czech
Civil Code, as the individualizations made by the user are not consid-
ered to be of a highly personal nature. The technical services provided
by the provider can be provided to the heirs without modification, and
the standardized nature of the services provided also supports the con-
clusion that the online gaming account is not a highly personal asset.

However, as previously stated, individual agreements in Austria and
the Czech Republic concerning the disposition of contracts following
the death of a party typically adhere to civil law principles. These agree-
ments ensure that the contractual relationship does not become part of
the deceased’s estate, thereby resolving the issue of inheritability. Never-
theless, it is important to note that this scenario differs when it comes to
online gaming providers. In the case of online gaming, standard terms
and conditions are commonly employed, and users do not have the abil-
ity to influence these agreements. Consequently, the fate of contracts
and the inheritability of gaming accounts in online gaming services are
typically determined by the terms and conditions set by the provider,
rather than through mutual agreements between the parties involved.

This situation leads to the exclusion of the right of inheritance being
subject to clause control according to Sections 864a and 879 (3) of the
ABGB. Even explicit inheritance exclusion clauses in general terms and
conditions are questionable regarding their effectiveness against a user.
In any case, such clauses are disadvantageous for the user, and the pro-
vider must specifically point out the use of the clause pursuant to Sec-
tion 864a of the ABGB.

From the perspective of consumer protection, a broad interpretation
of the prohibition of transfer is not advisable. Under Section Sa (1) (6) of
the Austrian Consumer Protection Act (Konsumentenschutzgesetz, Act.
No. 140/1979 BGBI.) providers are required to provide clear and com-
prehensible information about the terms of a contract to consumers. If
the prohibition on transfer is interpreted too broadly to exclude inherita-
bility, it could potentially allow providers to circumvent this explicit duty
to inform consumers. Such an interpretation could result in an indirect
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termination of the contract in the event of death, which is not in line
with the consumer protection principles enshrined in the law.

Therefore, we opine that online gaming providers cannot validly
exclude the inheritability of an account through mere transfer prohibi-
tions in their general terms and conditions. While an explicit limitation
of the contract duration with death can be effective, it must include a
corresponding reference to comply with the requirements of Austrian
civil law. Any attempt to exclude inheritability through vague or unclear
contractual provisions would likely be unenforceable under Section
864a of the ABGB.

Under Czech law, the nullity of such contracts centers on the all-en-
compassing principles of consumer protection, predominantly on the
concept of forbidden clauses. As per Section 1813(1) of the Czech Civil
Code, agreements deemed exploitative are those which create a sub-
stantial imbalance in the rights or obligations of the parties, against the
requirement of good faith and to the disadvantage of the consumer. We
have previously highlighted that there is no rational justification for an
obligation to end upon a user’s death. In fact, it is critical to underscore
the nature of the gaming service provider’s performance, which includes
the standardized game content available to all users, and the gaming
environment among other aspects.

The argumentative principles we employed within the Austrian
legal context are entirely applicable to Czech law as well. These prin-
ciples are essential to ensure fair consumer rights and practices in the
gaming industry, particularly concerning the transferability of user
accounts and associated obligations. The prohibition of account trans-
fers may lead to unjust disadvantages for consumers, which are contrary
to the intent of consumer protection laws.

Conclusion

In conclusion, after the examination of the legal landscape in Aus-
tria and the Czech Republic regarding the inheritability of gaming
accounts, we have come to the understanding that this complex issue
requires careful consideration within the context of the evolving digital
economy. Both countries, sharing historical and legal similarities, view
the estate of a deceased person as encompassing non-personal rights
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and obligations, allowing for the inheritability of tangible assets. How-
ever, highly personal assets, such as reputation, are excluded from inher-
itance, creating a foundation for analyzing the inheritability of online
gaming accounts.

Within the legal framework of both countries, as well as European
Union regulations, private international law plays a significant role in
determining the applicable law and jurisdiction for cross-border cases
involving gaming accounts. These regulations, such as the Rome I,
Rome I, and Rome IV Regulations, provide guidelines for resolving con-
flicts in contractual obligations and identifying the governing law.

However, when examining the terms and conditions set by major
gaming providers, a significant hurdle to the inheritability of gaming
accounts becomes apparent. Prohibitive clauses that restrict the trans-
fer or inheritance of accounts are commonly included, raising concerns
regarding their compatibility with consumer protection principles.
While individual agreements can often shape the fate of contracts in
Austria and the Czech Republic, standard terms and conditions in the
online gaming industry limit users’ ability to influence the inheritability
of their accounts.

In our opinion, consumer protection is a vital aspect to consider
in the context of gaming account inheritability. The prohibition of
account transfers may impose unfair disadvantages on consumers and
undermine the principles of fairness and transparency. Therefore, it is
imperative to assess the enforceability of such clauses under Austrian
and Czech law, ensuring they do not infringe upon consumer protection
rights.

Achieving a balanced approach that respects both the interests
of gaming providers and the rights of consumers is crucial. While it is
understandable that gaming providers seek to protect their platforms
and maintain control over account transfers, overly broad restrictions
may compromise consumer rights. Therefore, the interpretation and
application of contractual provisions should prioritize consumer pro-
tection principles and establish a fair equilibrium between the parties
involved.
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Digital Inheritance:
Does it require a different approach?

NUNO SOUSA E SILVA*

Abstract: Digital inheritance, defined as “the passing down of digi-
tal assets to designated (or undesignated) beneficiaries after a person’s
death as part of the deceased’s estate,” is both a property and a person-
ality issue.

On the property side, the definition and legal nature of digital assets
is unclear. Nevertheless, private regulation and technological solutions
have appeared to deal with the passing on of digital services and digital
assets. Some countries, most notably the US, have enacted laws on the
matter.

Case law in European countries has revolved around access to data
by heirs, showing that private regulation may not be sufficient to safe-
guard personality rights. Countries like Portugal, Italy, and France have
established legal provisions empowering heirs to exercise the rights of
the deceased data subject under the General Data Protection Regulation.

The current lack of a harmonized framework poses challenges for
individuals and companies and may lead to the impoverishment of con-
sumers. An EU law intervention would be welcome.

Keywords: Digital Inheritance; Successions; Technology; Property.

1. It all starts at the end...

Assets survive death. Most contracts do, as well. The exception is
personal (intuitu personae) contracts, i.e., those that, by convention or

* Lawyer (PTCS) / Law Professor, Universidade Catdlica Portuguesa. W: www.nss.pt. Given
the nature of this publication, this text keeps references to a minimum and retains some hall-
marks of spoken speech. nsilva@ucp.pt
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by their very own nature, require specific personal characteristics of
the contracting party. The law can also mandate automatic termina-
tion upon death, and contractual provisions to that effect are generally
allowed.! According to Portuguese law, even personality rights survive
death. Art. 71 of the Portuguese Civil Code states: “Personality rights
also enjoy protection after the death of their owner.” However, most authors
regard this primarily as protection of the interests of the surviving heirs.?

Nowadays, most people own digital assets and have a digital foot-
print that will survive them. Therefore, the issue of digital inheritance
defined as “the passing down of digital assets to designated (or undesignated)
beneficiaries after a person’s death as part of the estate of the deceased” is
increasingly important.?

As life becomes progressively digital, so does death.* This is both an
issue for property rights, to be regarded from an economic lens, and a
matter of human dignity, to be addressed under personality rights.®

2. Property: what are digital assets?

We can think of digital assets as our file collection. Instinctively and
regardless of whatever contract terms apply, people usually feel that cer-
tain digital goods, especially those containing intellectual property, such
as music, e-books or movie file collections, for which they have paid,
belong to them (much like a physical copy of a book, a physical carrier
for software or a vinyl record would).

L On this, see article 2025 of the Portuguese Civil Code: “1. Legal relationships that must be
extinguished by the death of the respective holder, by reason of their nature or by force of law, are not
subject to succession. 2. Waivable rights may also be extinguished by the death of the holder.”

2 For instance, in the Portuguese Supreme Court decision of 15 May, 2013 (procedure
2612/07.2TVLSB.L1.S1), it was held that “Notwithstanding the wording of that provision of
the Civil Code [art. 71], it cannot be accepted that the law fictionalizes the existence of personality
beyond death by awarding compensation in money for an offence against the personality rights of
the deceased person, since personality ceases with death — Article 68(1) of the Civil Code.” For a
summary of the debate, see CAPELO DE Sousa, R. (1995), pp. 188 ff. and LErTE Campos,
D. (2016).

3 https:/fen.wikipedia.org/wiki/Digital inheritance

4 S1sto, D. (2020) p. 6, quoting from https://www.digitaldeath.com/ (a service provider to pre-
pare mortis causa digital assets assignment).

5 Birnhack, M., Morse, T. (2022).
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But there are other important digital resources.® Non-Fungible
Tokens and cryptocurrencies are valuable assets that are purely digi-
tal. The same is true of in-game goods (i.e., virtual goods within video
games, such as tools or ornaments).” Domain names and social media
accounts, which arise out of a contract, are also valuable rights that only
exist on the internet. In addition, there are mixed goods such as stocks
or ETFs traded through an app or (increasingly) physical goods with
digital components. Even data are now regarded as a commodity, which
can be exchanged for goods and services.®

Knowing how to deal with all of these “possessions” upon a person’s
death is not clear. Most laws do not define digital assets. However, US
law (the Uniform Fiduciary Access to Digital Assets Act) defines them as
“an electronic record in which an individual has a right or interest. The term
‘digital asset’ does not include an underlying asset or liability, unless the asset
or liability is itself an electronic record.”

Nevertheless, this definition does not reveal the nature of digi-
tal assets, which is fundamental to understanding how they are to be
treated from a succession perspective.

Most digital assets are sold as services through subscriptions.'® The
services often include a portion of the computing (memory and/or pro-
cessing), in a delivery model that has come to be known as cloud com-
puting.!! This means that property is being increasingly replaced by
contracts. So much so that Aaron Perzanowski and Jason Schultz speak

¢ T am looking at digital assets from a passive (consumer) perspective. Different issues arise
when the digital assets correspond to software written and maintained by the deceased.
Exploring that subject, see Cruz, E. (2016).

7 See CaI, X., CEBOLLADA, J., CORTINAS, M. (2022).

8 This option is expressly mentioned in art. 3/1 of Directive 2019/770 (“This Directive shall
also apply where the trader supplies or undertakes to supply digital content or a digital service to the
consumer, and the consumer provides or undertakes to provide personal data to the trader, except
where the personal data provided by the consumer are exclusively processed by the trader for the pur-
pose of supplying the digital content or digital service in accordance with this Directive or for allow-
ing the trader to comply with legal requirements to which the trader is subject, and the trader does
not process those data for any other purpose.”) On that, see METZGER, A. (2017), pp. 1-8; D1x, A.
(2017) pp. 1-5, and LoHSSE, S., SCHULZE, R., STAUDENMAYER, D. (2020).

° For a discussion of that legislation in California, cf. Yu, M. (2019).

10 This is part of the well-known tendency of Servitization (see KoHTAMAKI, M. et al. (2021)).

1 For a treatise on cloud computing law, see MILLARD (2021).
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of “the end of ownership.”'? Nowadays the user gets to enjoy content
without owning anything. Rather than having a DVD or a CD, when a
client gets a Netflix or Spotify subscription (s)he still has access to music
and entertainment, but (s)he will not get a tangible good that survives
the termination of those agreements, and which could be passed along
to heirs.

Given that a big part of digital assets is protected by intellectual
property rights and the digital nature of those assets requires copying
them and making them available via a network, intellectual property
licenses are the heart of their distribution. Those licenses can be trans-
ferable or non-transferable (also known as personal licenses), revocable
or irrevocable, worldwide or restricted territorially and their duration
can be perpetual or time restricted.

With physical goods embodying intellectual property, the conflict
between the property rights in the carrier/tangible support (e.g., the book
as an object made of paper) and the intellectual property rights over the
content has been solved through the doctrine of exhaustion (known in
the US as the first-sale doctrine). According to this, intellectual property
will prevail and control until the first assignment of property takes place.
Thenceforth, the owner of the physical good can, within certain limits, do
pretty much whatever (s)he wants. That is why we can buy and sell used
books, paintings, or disks without the copyright owner’s permission.

When the carrier for intellectual property-protected content moves
to the digital realm, the scope of exhaustion becomes unclear.!?

The Court of Justice had to rule on that issue responding to a pre-
liminary ruling request from Germany’s Federal Court of Justice. A Ger-
man company called Usedsoft was reselling “used” Oracle software
licenses. However, those licenses were no longer distributed through a
physical medium like a CD, but rather downloaded from a server. This
means that technically copies are made, which caused Oracle to sue for
copyright infringement.

In C-128/11, UsedSoft,** the Court held that substance prevails over
form, and therefore “It makes no difference, in a situation such as that at

12 PERZANOWSKI, A., ScHULTZ, J. (2016).
13 This has been explored in depth by MEzE1, P. (2018).
4 EU:C:2012:234.
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issue in the main proceedings, whether the copy of the computer program was
made available to the customer by the rightsholder concerned by means of a
download from the rightsholder’s website or by means of a material medium
such as a CDROM or DVD. Even if, in the latter case too, the rightsholder for-
mally separates the customer’s right to use the copy of the program supplied
from the operation of transferring the copy of the program to the customer on
a material medium, the operation of downloading from that medium a copy
of the computer program and that of concluding a licence agreement remain
inseparable from the point of view of the acquirer (...). Since an acquirer who
downloads a copy of the program concerned by means of a material medium
such as a CDROM or DVD and concludes a licence agreement for that copy
receives the right to use the copy for an unlimited period in return for payment
of a fee, it must be considered that those two operations likewise involve, in the
case of the making available of a copy of the computer program concerned by
means of a material medium such as a CDROM or DVD, the transfer of the
right of ownership of that copy.”

This led some to believe that (general) digital exhaustion had been
established and that the Court of Justice regarded digital goods as equiv-
alent to physical goods. Even if the court mentioned twice in that judg-
ment that the software directive should be considered lex specialis.®

Seven years later, in December 2019, the Court of Justice had to rule
again on digital exhaustion. This time what was at stake was a “used”
e-book marketplace, operated by a Dutch Company. In C-263/18, Tom
Kabinet'® the Court held that the “assimilation of tangible and intangible
copies of works protected for the purposes of the relevant provisions of Directive
2001/29 was not, however, desired by the EU legislature when it adopted that
directive.”t” In other words, there should not be general digital exhaus-
tion. What this means is that under most EU laws most digital assets
will be treated under contract law, covered by relative rights, instead of
rights in rem.

To deal with this outcome, practical solutions have arisen such as
drawing up digital estate plans or configuring software like password

15 C-128/11, Usedsoft, paras 51 and S6.

16 EU:C:2019:1111. For a critical comment, see ANSGAR, K. (2020).

17.C-263/18, Tom Kabinet, para. 56. This is in line with the US decision Capitol Records, LLC
v. ReDigi Inc., 934 F. Supp. 2d 640, dealing with the resale of iTunes digital music, which
found in favor of copyright holders, holding the first sale doctrine to be non-applicable.
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managers to allow other people access to the deceased digital accounts.!®
Social networks like Facebook and Instagram have also established
memorial accounts and Google allows users to set up executors, whereas
Twitter or LinkedIn only support the deletion of the account.?

The mentioned US law (Revised Uniform Fiduciary Access to Dig-
ital Assets Act) has set up a right to a digital will, granting the benefi-
ciary limited control over digital accounts or digital assets with the same
rights as the initial account holder.?° This law also prohibits companies
from adopting terms of service or practices that would prevent the digi-
tal will from working in practice. Given that a big part of internet com-
panies is established in the US and is likely to adopt uniform practices,
that law is likely to have an extraterritorial effect.

3. Personality: post-mortem digital presence

Although there are no rules equivalent to the Uniform Fiduciary
Access to Digital Assets Act in most European states, inheritance of and/
or access to social media accounts has been the subject of a few court
cases in Europe.

In Germany, the mother of a deceased teenager sought access to her
Facebook messages. After a complex court battle, the German Federal
Court of Justice concluded “The user agreement between Facebook and the
deceased is a contract that passed to the heirs by operation of law according
to §1922(1) BGB (universal succession). Parents have a right to access the
account and its digital content. The rules on ‘memorial pages’ are not part of
the general terms and conditions. Even if they were, they would not be valid,
because they unreasonably disadvantage the other party to the contract.”?!
In response to this ruling, Facebook (now Meta) chose to provide the
mother with a USB flash drive with a pdf document containing the
account data, instead of granting access to the user interface. This gave

8 This may be contrary to certain terms and conditions of digital services, which may not
allow the sharing of an account or access by a person other than the one which acquired the
service.

19 See Sisto, D. (2020) pp. 121 ff.

20 Besides Yu, M. (2019), see also Sy, E. (2016).

21 BGH 12.VII.2018 (IIT ZR 183/17).
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cause to another court appeal, which ruled in the mother’s favour con-
sidering that the supply of the pdf was insufficient.??

In Italy two court cases granted access to Apple iCloud and Apple
ID. In a ruling by the Court of Milan, the parents of a deceased young
chef require access to phone backups in Apple iCloud (where the young
chef kept his recipes). This was presented as an urgent request given
the fear that data would be permanently deleted. The court issued pre-
cautionary measures, considered necessary and appropriate to protect
the parent’s rights, thus obtaining access to their son’s account.?? In a
decision by the Court of Bologna, the mother of a boy who committed
suicide requested access to his Apple ID. Apple did not contest and the
court issued the access order.?*

In France, a widow requested data on phone calls of her deceased
spouse from its former employer (Banque de France). This request was
rejected considering the personal nature of such data.?® It is important
to note, that the will of the deceased and his or her privacy should be
respected even after death.

With the adoption of the General Data Protection Regulation (Reg-
ulation 2016/679, known as GDPR), EU Member States had to adapt
their national laws on data protection. Although GDPR only applies to
personal data of living persons, a few Member States chose to expressly
“protect privacy after death.”?® Such was the case of France,?” Italy?®

22 BGH 27.VI1.2020 (III ZB 30/20).

23 Tribunale di Milano, 9.11.2021 (2020/44578).

24 Tribunale di Bologna, 25.X1.2021.

25 Conseil d’Etat, 08/06/2016, 386525.

26 This is the title of a great article by CHU, N. (2015). At p. 273, she writes: “Recognizing that
a deceased person has an enforceable right to privacy is the best way to protect an individu-
al’s right to privacy after death. Extending this recognition posthumously is justified because
the law already recognizes the survival of a person’s dignitary interests past her death and
because digital assets are much more transferrable and contain more sensitive information
than a dead body.”

27 The new art. 48 Loi n° 78-17 du 6 janvier 1978 relative a I'informatique, aux fichiers et
aux libertés allows for exercise of GDPR rights by heirs.

28 Decreto legislativo 10 agosto 2018, n. 101: ‘Disposizioni per I'adeguamento della norma-
tiva nazionale alle disposizioni del regolamento (UE) 2016/679 del Parlamento europeo e
del Consiglio, del 27 aprile 2016, relativo alla protezione delle persone fisiche con riguardo
al trattamento dei dati personali, nonché alla libera circolazione di tali dati e che abroga la
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and Portugal.?® That approach relies on personality rights, which are
statutory (erga ommnes) and imperative, but seems to go beyond that by
expanding the scope of GDPR. Nevertheless, it is unclear if the whole
framework of GDPR, including the sanctions and enforcement rules,
can and should apply.

In the particular case of Portugal, Article 18 of Law 27/2021, 17"
May (Portuguese Charter on Human Rights in the Digital Age) also
established an additional right to a digital will stating that: “1 — Everyone
may express their will in advance regarding the disposal of their content and
personal data, namely those contained in their personal profiles and accounts
on digital platforms, under the terms of the contractual conditions of ser-
vice provision and applicable legislation, including regarding testamentary
capacity. 2 — Posthumous deletion of personal profiles on social networks or
similar by heirs may not take place if the rightsholder has left any indication
to the contrary with those responsible for the service.” The problem with this
solution, which seems based on a property conception, is that it subjects
the efficacy of the digital will to “the terms of the contractual conditions
of service provision.” This makes the effectiveness of a digital will highly
dependent on each company’s policies and the applicable contractual
rules.

direttiva 95/46/CE’ (regolamento generale sulla protezione dei dati) (GU (Gazzetta ufficiale)
Serie Generale n. 205 del 4.9.2018. On that reform, see BARTOLINT, F., PaTTI, F. P. (2019).
2% Article 17 of Law no. 58/2019, 8th August (Personal Data Protection Law), with the title
“Protection of personal data of deceased persons” reads: “1 — Personal data of deceased
persons shall be protected under the terms of the GDPR and the present law when they fall
within the special categories of personal data referred to in paragraph 1 of Article 9 of the
GDPR, or when they relate to privacy, image or communications data, except in the cases
provided for in paragraph 2 of the same article. 2 — The rights provided for in the GDPR con-
cerning the personal data of deceased persons, covered by the previous paragraph, namely
the rights of access, rectification, and erasure, shall be exercised by whoever the deceased
person has designated for the purpose or, in their absence, by their heirs. 3 — Data subjects
may also, under the terms of the applicable legal terms, make it impossible to exercise the
rights referred to in the previous paragraph after their death.”
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4. Conclusion

The lack of clarity around digital inheritance is a matter of concern.
Currently, there is not a unified approach, and the discussions seem to
oscillate between absolute (personality and property) and relative rights
(contracts). Notwithstanding, in my opinion, the main question is
enforceability.3°

Although the issue is complex, the rules concerning the prop-
erty aspects of digital inheritance should be informed by a principle of
autonomy: while the subject is alive, (s)he should be able to decide what
to do with her/his digital goods, including her/his data. Within the scope
of the services, they offer to the public, companies should not be able to
deny the effectiveness of a digital will and further impoverish consum-
ers. If a digital inheritance is not effective, then companies are taking
value away from the deceased’s heirs.3!

At the same time, from a personality perspective, the legal system
must safeguard the dignity and the “digital remains” of the deceased,
regardless of ownership. Nonetheless, the acritical extension of GDPR
in relation to deceased data subjects may not be the best solution. I
believe a different approach is warranted and the US Revised Uniform
Fiduciary Access to Digital Assets Act may be an interesting point of
departure. However, those rules can’t be adopted at a national level, so
an EU intervention is necessary.*?

Bibliography

ANSGAR, K. (2020). Exhaustion, Distribution and Communication to the Public
— The CJEU’s Decision C-263/18 — Tom Kabinet on E-Books and Beyond,
GRUR International, Vol. 69, Issue 5, May 2020, 489-495. Available online
at https://doi.org/10.1093/grurint/ikaa043

BarroLring, F., ParTi, F. P. (2019). Digital Inheritance and Post Mortem Data
Protection: The Italian Reform, 27 European Review of Private Law, Issue 5,
1181-1194.

30 Along the same lines, BArTOLINT, F., PATTI, F. P. (2019), p. 1194.

31 Of course, it can be argued that imposing a digital will through a legislative intervention
may drive up the prices of subscriptions.

32 This also seems to be the opinion of FucHs, A. (2022), p. 6.



DIGITAL INHERITANCE: DOES IT REQUIRE A DIFFERENT APPROACH?

BIRNHACK, M., MORSE, T. (2022). Digital Remains: Property or Privacy?, Inter-
national Journal of Law and Information Technology, Vol. 30, Issue 3, Autumn
2022, 280-301. https://doi.org/10.1093/ijlit/eaac019

Car, X., CEBOLLADA, J., CorTINAS, M. (2022). A grounded theory approach to
understanding in-game goods purchase. PLoS ONE 17(1): e0262998.
https://doi.org/10.1371/journal.pone.0262998CaPELO DE Sousa, R.
(1995). O Direito Geral de Personalidade, Coimbra Editora.

CHu, N. (2015). Protecting Privacy after Death, 13. Northwestern Journal Of Tech-
nology And Intellectual Property, 255-276.

Cruz, E. (2016). The Digital Inheritance of Mobile Apps: Where’s the App for
That?, 13 Northwestern Journal of Technology and Intellectual Property,
111-130.

Dix, A. (2017). Daten als Bezahlung — zum Verhéltnis zwischen Zivilrecht und
Datenschutzrecht, Zeitschrift fiir europdisches Privatrecht, 25, 1-5.

Fucus, A. (2022). What Happens to Your Social Media Account When You Die?
The First German Judgments on Digital Legacy, ERA Forum (2021) 22:1-7.

KonuTtamAxi, M. et al. (2021). Theoretical Landscape in Servitization. In: Koh-
tamaki, M., et al. The Palgrave Handbook of Servitization. Palgrave Macmillan,
Cham. https://doi.org/10.1007/978-3-030-75771-7_1 L1t Camrpos, D.
(2016). O Estatuto Juridico da Pessoa Depois da Morte, Revista Juridica
Luso-Brasileira, , ano 2.°, n.°4,477-487.

LoHSsSE, S., SCHULZE, R., STAUDENMAYER, D. (eds) (2020). Data as Counter-Perfor-
mance — Contract Law 2.0?, Nomos.

METZGER, A. (2017). Data as Counter-Performance: What Rights and Duties do
Parties Have?, JIPITEC — Journal of Intellectual Property, Information Techno-
logy and E-Commerce Law, 1-8;

MEzkr, P. (2018). Copyright Exhaustion: Law and Policy in the United States and the
European Union, Cambridge University Press.

MIiLLARD, C., (2021). Cloud Computing Law, Oxford University Press.

PERzANOWSKI, A., SCHULTZ, J. (2016). The End of Ownership: Personal Property in
the Digital Economy, MIT Press.

Sisto, D. (2016). Online Afterlives: Immortality, Memory and Grief in Digital Cul-
ture, The MIT Press.

Sy, E. (2016), The Revised Uniform Fiduciary Access to Digital Assets Act: Has
The Revised Uniform Fiduciary Access to Digital Assets Act: Has the Law
Caught up with Technology? the Law Caught up with Technology?, Touro
Law Review, Vol. 32, No. 3, 647-677.

Yu, M. T. (2019). Towards a New California Revised Uniform Fiduciary Access
to Digital Assets Act, 39 Loyola of Los Angeles Entertainment Law Review,
115-143.

83



Ensuring protection for people and communities
from the risks of technological development —
preventing damage and insurance solutions

NADIA COGGIOLA*

Abstract: The chapter delves into the challenges of safeguarding
individuals and communities from the risks posed by rapid technolog-
ical advancements. It explores the pressing issue of compensating for
and protecting from damages resulting from technological innovations,
which present distinct challenges in terms of compensation and liability.

After providing historical context on traditional approaches to
shielding individuals and communities from technological risks, the
primary focus of the chapter is on European legislative actions in the
fields of drones and artificial intelligence. It also briefly touches upon
the potential challenges that may arise when individuals with disabili-
ties or minors use novel technologies.

Keywords: Technological Development; Liability; Compensation;
European Union; Liability for Fault; Strict Liability; Insurance; Compul-
sory Insurance; Drones; Artificial Intelligence; Minors;Disabled

1. Introduction

This chapter delves into the issue of safeguarding individuals and
communities from risks stemming from technological advancements,
either by employing preventive measures to mitigate technological dam-
age or by providing compensation through civil liability or insurance.
My investigation primarily focuses on European legislative solutions to
challenges arising from technological development, drawing on prior
experiences and studies.

* Professor of Private Law at the University of Torino.
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As widely recognized, the rapid acceleration of technological pro-
gress in recent decades has led to an increasing proliferation of tools,
machines, and systems that interact with people on a daily basis, both
directly and indirectly. This surge in technological development brings
forth numerous potential risks for individuals and communities.

However, effectively managing these risks is often hindered by the
fast pace of technological evolution. This rapidity leaves little room for
comprehensive contemplation of the issues at hand and the necessity
for legal intervention. Consequently, it is not uncommon to observe a
temporal gap between the inception of a new technology and the estab-
lishment of corresponding legal regulations aimed at its oversight, with
inevitable consequences.

The contemporary world is undeniably shaped by the trajectory of
technological advancements. Our daily routines revolve around these
innovations: from waking up to the sound of electronic devices, to con-
suming meals crafted from industrially manufactured components
(even a seemingly basic dish like Italian pasta with tomato sauce often
involves store-bought dried pasta and canned tomato sauce). Cooking
relies on electric appliances and dishwashing is facilitated by machines
and chemical agents. When it comes to transportation, cars, trains, and
airplanes are our preferred modes of travel. For scholars, a significant
portion of research hours is spent tapping away at computer keyboards,
exploring the vast expanse of the internet, and delving into extensive
databases. Likewise, most other professionals dedicate their time to
interacting with tools and products conceived by human ingenuity. This
spans from engineers navigating the realms of new technologies to jani-
tors employing chemical solutions in their daily tasks.

Technological development has been seamlessly integrated into
our lives, intertwining with our daily encounters and necessities,
while also ushering in potential adverse consequences. This phenom-
enon is far from new, as the predicament of repercussions stemming
from human innovations dates back to the earliest instances when the
human intellect birthed creations not naturally existing, or harnessed
existing elements in novel ways. Reflect on occurrences such as acci-
dents following the invention of the wheel, like mishaps caused by ani-
mal-drawn carts, or instances of poisoning due to the use of lead in
water plumbing.
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Although the problems linked to damages resulting from technolog-
ical progress have always existed, it is undeniable that the extension of
these damages has amplified significantly, especially since the onset of
the Industrial Revolution. This amplification is attributed to the surge
in novel tools and products that this revolution brought forth. Conse-
quently, the augmentation in technological products poses an inevita-
ble quandary: the compensation for the damages they might directly or
indirectly inflict upon third parties or their assets. This issue has gained
paramount importance in contemporary times, given the swift prolif-
eration of new technological products on the market and their growing
user base. Consider recent innovations like drones, autonomous vehi-
cles, big data, and smart contracts. These technologies frequently intro-
duce challenges in terms of compensating for the harms they could
potentially cause, often due to their distinctive features. The gravity of
these challenges is further magnified by the potential extent of damages
that may arise from the utilization of these new technologies, as exem-
plified in cases of robot malfunctions or accidents involving autono-
mous vehicles.

Scholars, legal professionals, governments, and regulatory bodies
find themselves frequently tasked with formulating remedies for these
challenges. They employ legal instruments that are adequate to safe-
guard those who might fall victim to these novel technologies, both indi-
viduals and communities. This task, for reasons that require no elabo-
ration here, demands a careful equilibrium: the imperative to shield
against potential harm must coexist with the need to nurture economi-
cally and socially beneficial technological advancements. Consequently,
as we will explore in the forthcoming sections, legislative solutions have
commonly featured a delicate balance, endeavouring to reconcile the
interests of economic stakeholders with the imperative of protecting
those adversely affected.

These solutions are primarily designed to proactively avert, when-
ever feasible, the occurrence of damages stemming from emerging tech-
nologies. This is achieved by imposing an obligation on parties reaping
the benefits of these innovations to assume responsibility for compen-
sating any resulting harm. Consequently, the restitution for damages
experienced by third parties is frequently borne by the manufacturers,
vendors, or users of these new technologies. This liability framework
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often operates under a system of fault-based liability. It is often accom-
panied by mechanisms such as the reversal of the burden of proof or
the presumption of the defendant’s liability, or of the existence of a link
of causation between the damages and the action or omission of the
defendant, or on the basis of rules of strict liability.

However, it is not uncommon for these regulations to be accompa-
nied by the implementation of liability rules mandating the insurance of
those individuals or entities who, due to the advantages acquired by new
technologies, bear responsibility for any potential damages these may
cause. Importantly, the introduction of compulsory insurance in these
scenarios offers a dual advantage. Firstly, it distributes the costs of dam-
ages among all parties accountable for compensation, thus mitigating
the financial burden on each individual producer, seller, or user. Sec-
ondly, it provides a safeguard for the aggrieved parties in cases of poten-
tial financial deficits on the part of the liable party, whether these stem
from economic incapacity, the extent of damages sustained by third par-
ties, or the multitude of affected parties.

This chapter aims to delve into the issue of the protection of indi-
viduals and communities from the risks of technological development,
within the framework of European legislations. Its primary focus is to
underscore how contemporary legal regulations have the potential to
avert harm to third parties, often in conjunction with insurance mech-
anisms. To achieve this objective, the chapter will commence with a
brief historical overview, shedding light on conventional approaches
employed to shield individuals and communities from the adverse con-
sequences of technological progress. Subsequently, our exploration will
focus on the legislative actions undertaken by the European Union
in response to emerging technologies, such as drones and artificial
intelligence.

Our objective is to comprehensively grasp the methodologies
employed by European legislation and their respective intentions.
Lastly, we will briefly contemplate the potential challenges that could
arise when novel technologies are employed by or in association with
individuals with disabilities or minors, that is to say to persons with cog-
nitive capacities below the typical benchmark that legislators usually
have in mind when formulating and enacting legal provisions.

87
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2. The Escalation of Damages Resulting from Technological Advance-
ments and the Evolution of Legal Remedies in Western Legal Systems

To gain a comprehensive understanding of contemporary legal
approaches to challenges stemming from technological progress, it is
undeniably essential to cast our gaze back to the historical periods when
these very challenges emerged with utmost urgency — specifically, over
the past two centuries.

In the wake of the Industrial Revolution, the repercussions of tech-
nological advancement became notably more pronounced and severe.
This escalation was a direct consequence of the proliferation of new
technologies and their widespread adoption, resulting in an increased
pool of potential victims and of the amount of the damages. This sce-
nario prompted a heated discussion within both public discourse and
legal circles concerning the appropriate remedies, if any, that should be
offered to those affected by damages. Central to these discussions was
the question of who should bear the responsibility for the said damages.

A pivotal historical case that ignited extensive political and legal
debates emerged during the 19" century, with the advent of railway
construction, which in numerous nations witnessed a clash between
the established class of landowners and the emerging class of entrepre-
neurs. Central to this conflict was the task of establishing an equilibrium
between the prerogatives and financial concerns of landowners and the
entrepreneurs responsible for constructing and managing the railways.
The first experienced in fact the dual impact of land expropriations
required for railway track construction and the damages incurred to
their assets due to the sparks emitted by train engines once the railways
were operational, while the second were willing to affirm their rights and
commercial pursuits, thereby promoting overall societal progress and
well-being. This intricate situation encapsulated a core tension: recon-
ciling the competing interests of landowners and entrepreneurs within
the broader context of advancing industries and society.

Furthermore, another category of potential victims should not be
omitted, the railway workers. In addition, although less frequent, con-
sideration must also be given to cases involving passengers and third
parties who, for various reasons, found themselves subjected to harm
due to the expanding railway networks. Although the incidence of these
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instances was frequently marginal in terms of the quantity of cases and
the magnitude of damages, generally involving bodily harm or loss of
life, the severity of the damages experienced by these victims and their
families was often considerable. This was particularly evident when jux-
taposed with their economic circumstances.

In these cases, the courts and legislators faced a challenging deci-
sion between two distinct sets of applicable rules. On one hand, they
could opt for the traditional fault-based liability rule, centred on proving
the negligence of the tortfeasor. This approach often favoured railway
owners at the potential expense of landlords and other injured parties,
as it required petitioners to demonstrate the defendant’s negligence.
On the other hand, an alternative approach was available. They could
choose to implement a fault-based liability rule coupled with a presump-
tion of the defendant’s fault, which shifted the burden to defendants to
prove their lack of negligence. Alternatively, they could apply the strict
liability rule, which permitted defendants to escape liability by simply
demonstrating that circumstances beyond their control had occurred.

Ultimately, the second approach gained prominence in the major-
ity of Western legal systems because it better safeguarded the rights of
the parties suffering damages, shifting the economic responsibility for
the resulting harm onto those who benefitted most from technological
advancements. This approach proved highly advantageous for society
as a whole and found widespread support among judges and legisla-
tors. As a result, the presumption of the defendant’s fault or the appli-
cation of strict liability rules became prevalent in Western legal systems,
extending beyond railway cases to encompass a broad range of situa-
tions, including those involving motor vehicles, industrial tools, and
chemical products, which emerged shortly thereafter and shared similar
characteristics.

The predominant rationale behind this choice likely stems from the
belief that when someone causes harm through industrial or commer-
cial activities, the responsibility for compensating the resulting damages
should fall upon those who benefit from these very activities, rather than
burdening the individual or entity harmed by them. This line of reason-
ing continues to form the foundation of many European legal systems,
as we will observe, when they confront issues arising from emerging
technologies.
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It is important to recognize that this initial stride in legal and judi-
cial progress concerning railway-related damage compensation laid the
foundation for the two fundamental legal principles still in force today
when addressing damages caused by technological advancements.

Firstly, some courts introduced and later lawmakers embraced the
principle that in cases where fault-based liability applies, and a special
relationship exists between the defendant and the victim, with accompa-
nying specific duties on the defendant to safeguard the victim from the
resulting harm (as seen in instances like consumer compensation and
workers’ compensation, where a power imbalance between the defend-
ant and the victim is evident), the presumption of the defendant’s fault
could be established.

Secondly, it was also established that when an individual partici-
pates in a lucrative activity that could potentially result in harm to third
parties, such as utilizing new tools and products or owning and operating
motor vehicles, legislators may implement strict liability rules designed
to enhance the protection of potential victims of such activities.

Ultimately, the application of either set of rules will relieve the vic-
tims of new technological tools from the burden of proving the defend-
ant’s negligence, leading to essentially equivalent outcomes.

However, it is important to recognize that the first method of deter-
mining the defendant’s liability for damages resulting from new tools or
products was and continues to be primarily employed as a strategy by
courts to address challenges in compensating victims of technological
advancements, particularly in complex cases where it can be burden-
some and costly for the victim to establish the defendant’s negligence.

Conversely, the second approach represents an explicit policy deci-
sion made by legislators to shift the burden of damages resulting from
such activities onto the defendants. Under these rules, defendants can
only be exempt from liability for compensation when they can demon-
strate that the damages were the result of unforeseeable events. This
political choice to apply strict liability rules, as mentioned earlier, is
motivated by the fact that these damages arise from activities within the
sphere of control of the defendants and are a source of their profits.

Although, as mentioned earlier, these rules were effective in address-
ing damages resulting from technological advancements, they proved to
be less efficient when confronted with a subsequent wave of challenging
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tort cases in the 20™ century. These cases were characterized by unique
traits, most notably the harm caused by the toxic effects of chemicals,
pharmaceuticals, or other products on humans and other living beings.
They affected large numbers of individuals or living organisms, and
often it was challenging to definitively establish if and to what extent
the claimed damages were genuinely the result of exposure to these toxic
products. Due to these distinctive features, these categories of damages
came to be known as “toxic torts” or “mass damages” (Cranor, 2006).

The distinctive characteristics of these cases, particularly the chal-
lenges surrounding the determination of a causal link between the toxic
product and the onset of harm, led to an entirely new set of issues for
which a definitive resolution has yet to be achieved, whether by the
courts, legislators, or scholars. One of the primary dilemmas in mass
tort cases stems from the fact that only a subset of these damages can be
identified as “signature diseases,” that is to say be unequivocally attrib-
uted to a specific toxic substance. In contrast, most of these damages
fall into the category of “multifactorial” harm, meaning they may have
multiple potential causes, each of which is independently sufficient to
result in harm. Additionally, these same damages may appear long after
exposure to or ingestion of the toxic substance, further complicating
the task of establishing a causal link between the harm and the agent.
Importantly, in these cases, scientific expertise often provides little
assistance, as scientists typically frame their conclusions in probabilistic
terms, whereas legal processes necessitate a binary answer — yes or no —
to arrive at a legal resolution.

Among the most infamous cases of toxic torts, we can recall those
that emerged in the 1970s in both Europe and the United States regard-
ing the use of Thalidomide, a drug initially prescribed to alleviate nau-
sea in pregnant women but later discovered to be capable of causing
severe deformities or even the death of foetuses. It is estimated that this
drug may have resulted in approximately 12,000 cases of birth defects
in Europe and 40,000 in the United States (Hilts, 2003). During this
time, the courts grappled with the challenge of establishing the causa-
tive link between the use of the drug and its harmful effects, utilizing
conventional legal reasoning.

However, despite all national courts having to plough through the
complexities of these cases to demonstrate that the petitioners indeed
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used the drug and that the foetal deformities or deaths were a direct con-
sequence of its use, the final judgments varied among different coun-
tries. For instance, in England, most of the affected parties were una-
ble to secure damages, as the settlement approved by the English court
between the drug manufacturers and the victims required the victims to
prove that their harm resulted from the drug to qualify for compensation
(Goldberg, 1999, pp. 17-19). In contrast, in the United States, the courts
favoured public opinion and, as a result, the victims, over traditional
negligence-based civil liability rules, which, as a reminder, required peti-
tioners to prove the defendant’s liability (Cane, 1997, p. 232). This had
significant financial repercussions for the manufacturers (Green, 1997,
p. 89). In Germany, on the other hand, the drug producer was criminally
sentenced to pay a substantial sum to a fund established to compensate
the victims.! This case prompted the German Parliament to enact a law
imposing strict liability on pharmaceutical product manufacturers for
damages caused by their drugs? (Koch, 2001).

The Thalidomide cases were succeeded by a fresh wave of legal
actions, this time centred on damages arising from the usage of Diethyl-
stilbesterol, commonly abbreviated as DES. DES was a medication
employed to treat various women’s health conditions, and it was likely
administered to 4-6 million women before its prohibition. This deci-
sion came about after the discovery that DES could lead to cancer in the
daughters of women who had taken it during the first trimester of preg-
nancy as a preventive measure against potential abortions.

These cases differed from the previous ones, as revealed in the law-
suits filed by many victims in the United States seeking compensation
for the damages they suffered. In contrast to the Thalidomide cases we
discussed earlier, these cases presented a unique challenge. While it was
straightforward to establish that the drug was the cause of the cancers,
multiple manufacturers produced the same drug, making it impossible
to determine which manufacturer(s) provided the drug to each woman.
In these cases, applying traditional civil liability rules to establish the
defendant’s responsibility would have left the victims uncompensated.
Conversely, applying the presumption of liability to all manufacturers,

t LG Aachen 18 December 1970, in Juristenzeitung 1971, 507.
2 Law 17 December 1971, in Biirgerliches Gesetzbuch 1971, 11, 2018.
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along with joint and several liability for all of them, would have placed
the entire burden of compensation on a few manufacturers. Both solu-
tions had the potential for significant injustices.

To address this dilemma, some U.S. courts attempted to devise a
solution by creating a system of partial liability, commonly known as
market share liability. This system allocated shared liability among all
drug producers in proportion to each manufacturer’s market share (Del-
gado, 1982; Gifford and Pasicolan, 2006). However, not all U.S. courts
embraced this approach,® and some explicitly refused to apply the mar-
ket share liability system also to cases involving vaccines? and asbestos
damages® that emerged shortly thereafter (Geistfel, 2006). According to
these courts, these rules were at odds with liability for fault principles,
and in the case of asbestos, their application would effectively transform
every defendant into an insurer for the others.

In Europe, the application of market share liability was explic-
itly rejected in the Netherlands in a DES case, where the court instead
affirmed the existence of joint and several liability for the defendants®
(Hondius, 1994).

These cases introduced another element to the framework of rules
applicable to damages resulting from technological progress. Specif-
ically, they established a general rule stating that, unless otherwise
specified, when damage occurs and multiple potential wrongdoers are
involved, yet it is impossible to ascertain which one specifically caused
the harm, all potential tortfeasors are to be held jointly and severally lia-
ble for compensating the damages. This is unless they can provide evi-
dence that one or more other defendants were solely responsible for the
damages. This rule clearly contrasts with the traditional general rule,
which places the burden on the petitioner to prove which among the
defendants was liable for the damages.

This rule has indeed found application in various other cases, one of
which is notably the asbestos-related damages cases. In these instances,
it was highly likely that the victim’s injuries resulted from exposure to

3 For example, Zaffv. Eli Lilly and Co., 676 SW 2d 241 (Mo. Banc. 1984).
4 Shackilv. Lederle Laboratories, 561 A2d 511, 528 (NJ 1989).

5 Starlingv. Seabord Coast Line R.R. 533 F. Supp. 183 (S.D. Ga. 1982).

6 Van Ballegooijen v. Bayer Nederlaand BV (Rvdv 1992, No 219).
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asbestos, and this exposure had multiple potential sources. A prominent
and extensive application of this rule can be observed in cases where vic-
tims were employees exposed to asbestos by various employers, such as
the well-known Fairchild case’” in England, followed by the enactment
of the Compensation Act on July 25, 2006, shortly after the Fairchild
decision. In similar scenarios, where damages may result from multiple
exposures to the same or different hazardous substances, judges may
choose to assert the joint and several liability of all defendants who neg-
ligently contributed to the risks, rather than leaving the victims without
compensation. These cases provide a noteworthy example of the utiliza-
tion of presumption in establishing liability in cases related to techno-
logical developments.

Finally, it is important to note that in many cases where products
or certain tools can potentially cause substantial harm to third parties,
Western legislators often choose to implement strict liability rules. See
for example the cases of product liability, or those of vehicle circulation.
This approach relieves victims of the burden of proving negligence on
the part of the tortfeasors. Consequently, it becomes easier for victims to
secure compensation, as they only need to demonstrate the existence of
the damage and the causal link between the actions or omissions of the
tortfeasors and the occurrence of the harm.

Conversely, because potential tortfeasors are held accountable for
compensating damages resulting from their products or tools regard-
less of their negligence, the economic responsibility for these damages
is generally placed on them. It is widely accepted today that producers,
owners, or users of risky goods or products are better equipped to handle
the costs associated with damages, either by allocating a portion of their
profits to compensation or prevention of the same damages, or by safe-
guarding themselves from the financial risks of compensation through
insurance mechanisms.

Based on the discussion above, it is evident that the methods
employed by Western courts and legislators to address damages stem-
ming from technological progress can vary significantly. These variations
depend on a multitude of factors, including the specific circumstances

7 Fairchild v. Glenhaven Funeral Services Ltd and others [2002] 3 W.L.R. 89, [2002] 3 All.
E.R. 305 (H.L.), [2002] UKHL 22.
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of the case, the nature of the damages incurred, the parties involved, the
prevailing political and social attitudes within the legal system, the eco-
nomic context, and more. Consequently, within a Western legal system,
it is not uncommon for courts or legislators to employ different legal
approaches for compensating damages resulting from technological
advancements, contingent upon the unique characteristics of each case
or technological domain.

Additionally, we should not overlook the pivotal role that insurance
can play in addressing torts arising from technological developments. In
the following, albeit brief, paragraph, we will explore the role played by
insurance in managing damages caused by technological progress.

3. The Role of Insurance in Addressing Damages Arising from Techno-
logical Advancements in Western Legal Systems

As previously mentioned, when addressing the issue of compen-
sating damages resulting from technological advancements, the role of
insurance should not be overlooked, benefiting both victims and tort-
feasors. In certain instances, potential victims or tortfeasors may volun-
tarily seek the protective coverage offered by insurance based on their
independent considerations. In other cases, it falls upon the legislator to
mandate the utilization of these instruments to regulate the compensa-
tion of damages, thereby simultaneously ensuring the protection of vic-
tims and imposing a cap on the liability of tortfeasors.

Indeed, insurance serves a dual purpose, providing victims with
prompt and guaranteed compensation for either the entirety or a por-
tion of their damages. Simultaneously, it affords tortfeasors the benefit
of limited liability, as the costs of damages resulting from new technol-
ogies are not borne solely by the individual tortfeasor but distributed
among all potential tortfeasors. This outcome is particularly significant
when insurance is mandatory, requiring all potential tortfeasors to par-
ticipate and thereby reducing the insurance costs for each insured party.
These economic advantages, often termed as “economies of scale” by
economists, signify that as the number of potential tortfeasors contrib-
uting to the insurance pool increases, the more cost-effective the insur-
ance becomes for each participant, since the expenses associated with
compensating insured damages are shared among all contributors.
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Lastly, it is worth noting that insurance systems are generally eco-
nomically advantageous for all parties involved, as they either typically
spare them from the costs of legal litigation or significantly reduce such
expenses.

When discussing insurance, it is crucial to differentiate between
voluntary and compulsory insurance. Voluntary insurance is purchased
by individuals or entities exposed to the risk of damages or by those
obligated to compensate damages suffered by third parties due to their
actions or products. On the other hand, compulsory insurance is man-
dated by legislative provisions and can be administered by either private
entities or public authorities.

The decision of many Western legislators to impose compulsory
insurance in specific sectors of activities is justified, as mentioned
earlier, by its greater economic efficiency and the need to protect all
parties involved, particularly the victims, in a society where certain
risks are distributed among a large number of potential victims and
tortfeasors.

Beginning in the last century, due to the increase in the magnitude
of damages or the number of people affected, the challenges associated
with recovering damages (especially in cases of long latency), situations
where the tortfeasor has ceased their activity or is deceased when the
damages arise, or instances where it is arduous to establish the tortfea-
sors’ liability in a court of law, many Western legal systems, including
those of the European Union and its member states, introduced compul-
sory insurance systems in specific fields.

The first compulsory insurance schemes introduced by Western
countries were undoubtedly those for workers’ injuries, which naturally
encompassed damages suffered by workers due to new tools or products
used in production processes. While the need to protect workers from
potential harm or illnesses resulting from their employment activities
initially emerged at the end of the 18th century when a significant num-
ber of workers began working in modern factories, exposing them to the
risks associated with new technologies like factory equipment and haz-
ardous products, the first occupational accident insurances were only
established at the end of the 19th century. For instance, Germany intro-
duced such insurance in 1884, followed by Italy in 1898. These systems
later evolved into compulsory insurance schemes starting in the early
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20™ century, with several other European countries subsequently adopt-
ing similar measures.

Another prominent example of compulsory insurance is vehicle
insurance, which was introduced in many European member states
starting in the 1960s and is now mandated in all European member
states by Directive 2009/103/EC of the European Parliament and of the
Council of 16 September 2009 relating to insurance against civil liabil-
ity in respect of the use of motor vehicles (Motor Insurance Directive).®
This directive enforces the obligation to insure against such liability.
Article 3 of the mentioned directive, titled “Compulsory Insurance of
Vehicles,” stipulates that each member state is obliged to “take all appro-
priate measures to ensure that civil liability in respect of the use of vehi-
cles normally based in its territory is covered by insurance.”

It is crucial to emphasize that the European directive does not dif-
ferentiate between autonomous vehicles and non-autonomous vehicles.
Both categories must be covered by third-party motor liability insurance,
which is undoubtedly the most reliable and easily attainable financial
protection offered to victims of damages caused by vehicles.

The need for establishing a compulsory insurance system for car
accidents arose due to the significant increase in vehicle circulation that
began in the 1950s, resulting in a large number of victims and damages.
Interestingly, this system of compulsory insurance remains relevant
today, as we will explore in the following paragraph, serving as a valu-
able model for addressing similar increases in damages resulting from
technological developments. In cases where new technologies are widely
adopted and deemed beneficial to the general public, the introduction
of a compulsory insurance system can simultaneously ensure com-
pensation for those harmed by the new technical devices and provide
benefits to various groups, including producers, users, and the broader
community.

It is very important to underline that the European directive does
not treat autonomous vehicles differently from non-autonomous vehi-
cles, which therefore must both be covered by the third party motor
liability insurance, which is undisputedly the most reliable and easily

8 https:/feur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0103
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achievable financial protection offered to the victims of damages caused
by vehicles.

4. Presumption of Liability, Strict Liability, and Compulsory Insu-
rance as Strategies for Addressing Challenges Stemming from New
Technologies

If we delve into recent developments in tortious liability, it becomes
evident that tools such as presumption of tortfeasor liability, strict lia-
bility, and compulsory insurance, which we previously mentioned, have
seen widespread use, particularly in Europe. These tools have been
employed to address the challenges arising from a new generation of
technological products, including drones, robots, and artificial intelli-
gence. These products possess unique characteristics such as autonomy,
self-learning, and adaptive capabilities, which inevitably present novel
challenges to the existing tort liability framework.

These technologically advanced products exhibit a capacity for
independent action and evolution that was largely unfamiliar in ear-
lier technological revolutions. Their ability to autonomously adapt to
various situations, make choices among different options and, in some
cases, learn from experiences sets in fact them apart. To address the
issues related to compensating damages caused by these new technol-
ogies, some inventive scholars have proposed creative solutions. How-
ever, it has been generally observed that the most effective approach
has been to apply the well-established traditional principles of tortious
liability, which have previously demonstrated their efficacy in handling
the compensation of damages resulting from technological advance-
ments. In essence, this entails relying on the presumption of tortfea-
sor liability, adhering to strict liability rules, and enforcing compulsory
insurance.

The application of these rules better serves the needs of contem-
porary Western, and especially European, systems. That is to say, they
aim to protect individuals harmed by new technologies in cases where
they cannot be held responsible for the damages suffered. Instead, com-
pensation is sought from those who benefit from the use or production
of these new technologies. Simultaneously, these rules aim to limit
the amount of damages for which users or producers are obligated to
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compensate victims, so as not to hinder investments and the utilization
of new technologies.

Therefore, once legislators can clearly identify the individuals
strictly liable for damages caused by robots, drones, or Al due to their
relationship with these technologies, victims can easily seek compen-
sation from these liable parties. Furthermore, when the law mandates
that responsible parties must insure themselves for damages that may
arise from their activities or products affecting third parties, the rights
of victims to compensation are better safeguarded. Conversely, in cases
where individuals not in a qualified relationship with a robot or drone
use them, and liability cannot be imposed due to this qualified rela-
tionship, traditional liability rules based on fault may apply, potentially
alongside the strict liability of individuals with such a relationship with
the robot.

In summary, the traditional rules of strict liability, compulsory
insurance, and liability based on fault can effectively cover a wide range
of cases involving technological development, as seen in cases of dam-
ages caused by Al and drones. This is contingent upon legislators being
able to identify the individuals subject to strict liability and compulsory
insurance duties, and, if necessary, clearly delineating the rules for lia-
bility based on fault.

The advantages of applying these well-known rules on civil liabil-
ity, in addition to those previously mentioned, include the familiarity of
judges and lawyers with their application and their proven effectiveness.
Therefore, it is not surprising that the European Union adopted these
rules in two different cases.

The first case pertains to compensation for damages arising from
the use of drones, which was regulated at the European level by the
Commission Implementing Regulation (EU) 2019/947 of 24 May 2019
on the rules and procedures for the operation of unmanned aircraft,
and Commission Delegated Regulation (EU) 2019/945 of 12 March
2019 on unmanned aircraft systems and on third-country operators of
unmanned aircraft systems.

The second set of rules concerns the prevention and compensa-
tion of damages arising from the use of Al products. While it is still in
a preparatory stage, a lot can be gleaned from the reading of the Pro-
posal for a Regulation of the European Parliament and of the Council
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laying down harmonized rules on artificial intelligence (Artificial Intelli-
gence Act) and amending certain Union legislative acts, dated 21 April
2021, and the Proposal for a Directive of the European Parliament and
of the Council on adapting non-contractual civil liability rules to artifi-
cial intelligence (Al Liability Directive) and the Proposal for a Directive
of the European Parliament and of the Council on liability for defective
products, both dated 28 September 2022.

In the following sections, we will investigate the tools used to pro-
tect consumers and the application of traditional civil liability rules and
compulsory insurance by the European Parliament and Commission in
cases of damages caused by drones and Artificial Intelligence. We will
also briefly touch on the reasoning behind these choices. Our focus will
be on European legislation because, as we all know, this legislation has
a substantial influence, if not dominance, over the systems of Member
States.

5. The European Provisions Concerning Damages Caused by Drones

As mentioned earlier, a prime example demonstrating the European
Union legislator’s utilization of traditional legal rules for compensating
damages caused by new technologies is the liability framework concern-
ing drones.

When examining the Commission Implementing Regulation (EU)
2019/947 dated 24 May 2019 on the rules and procedures governing
the operation of unmanned aircraft, along with the Commission Dele-
gated Regulation (EU) 2019/945 dated 12 March 2019 on unmanned
aircraft systems and third-country operators of unmanned aircraft sys-
tems, it becomes evident that the European legislator purposefully
opted to employ the principles of strict liability and compulsory insur-
ance, already widely used in situations akin to drone operation, such as
vehicle circulation.

European legislation encompasses both autonomous and non-au-
tonomous drones within the term “drones.” Autonomous drones possess
the capability to conduct safe flights without the direct intervention of a
human pilot. Instead, they rely on artificial intelligence systems to nav-
igate unforeseen and unpredictable emergencies. On the other hand,
non-autonomous drones with automatic operation follow predetermined
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flight routes established by the drone operator before take-off. In cases
where these drones encounter unforeseen events not included into
into their flight plans, a remote pilot must intervene to assume control.
Non-autonomous drones without automatic operations require continu-
ous remote pilot control throughout the entire flight duration.

The fundamental premise in European legislation is that drone
flights inherently pose risks, regardless of their intended purpose,
whether recreational or commercial. Therefore, the regulations do not
differentiate between leisure and commercial activities. Instead, they
consider factors such as the weight and specifications of the drone and
the type of operation it is intended to carry out.

It is important to emphasize that drones are not inherently consid-
ered risky; rather, their risk level depends on the operations they under-
take. Consequently, EU Regulation 2019/947 distinguishes between
different categories of operations: the ‘open,” ‘specific,” and ‘certified’
categories.

Within the lower-risk ‘open’ category, operational risks are deemed
low, and no authorization is required before commencing a flight. Safety
is guaranteed as long as the drone operator adheres to the relevant
requirements for their intended operation.

The ‘specific’ category encompasses riskier operations, where safety
is ensured through the drone operator obtaining operational authoriza-
tion from the national competent authority before initiating the oper-
ation. To obtain this authorization, the drone operator must conduct a
safety risk assessment, which will determine the necessary requirements
for safe drone operation.

In the ‘certified’ category, the safety risk is exceptionally high,
necessitating certification of both the drone operator and the aircraft,
along with licensing for the remote pilot. Flight safety in this category
is ensured through the U-space, which establishes and harmonizes the
conditions necessary for both manned and unmanned aircraft to oper-
ate safely. This helps prevent collisions between aircraft and mitigates
air and ground risks.

In compliance with these provisions, drone operators or remote
pilots are required to register in the Member State where they reside or
have their primary place of business. The drone operator is the person
that owns or leases the drone, which can be a natural person or a legal
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person. The remote pilot is the person who actively controls the drone.
A remote pilot can also be the drone operator, but a drone operator may
also employ one or more remote pilots.

Registering the drone operator simplifies the identification of the
responsible party, including for the purpose of compensating damages
caused by the drone. This identification process is made more efficient
with the use of an Electronic Identification system, enabling the remote
identification of the drone operator. Additionally, the Geo Awareness
system is software installed in the drone that can automatically restrict
access to certain prohibited or high-risk areas.

The operator is held liable for damages caused by the drone under
strict liability rules. Consequently, the injured party only needs to
demonstrate the damages and establish that they resulted from the
drone’s actions.

Furthermore, the same European Regulations stipulate that opera-
tors must carry third-party liability insurance when the drone exceeds
20 kg in weight. Most European Member States have extended this obli-
gation even to cases where the drone weighs over 250 grams. This exten-
sion, in my opinion, clearly illustrates the growing significance of com-
pulsory insurance in many Western legal systems, particularly within
the Member States of the European Union.

Compulsory insurance effectively imposes a cap on liability for
damages incurred by owners, users, or producers of new technologies.
As a result, they are not exposed to severe and unknown economic risks
arising from potential compensation claims by victims. Simultaneously,
compulsory insurance ensures that victims will be compensated for
their losses, regardless of the financial situation of the tortfeasors and
the extent of the damages incurred.

6. The European Provisions Regarding Damages Caused by Artificial
Intelligence

While the final European legislation regarding protection from and
liability for damages caused by Al has not yet been enacted, our inves-
tigation can be based on the Proposal for a Regulation of the European
Parliament and of the Council laying down harmonized rules on arti-
ficial intelligence (Artificial Intelligence Act) and amending certain
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Union legislative acts.® This Proposal, dated 21 April 2021, has recently
undergone partial amendments by the European Parliament.!® Further-
more, we shall as well take into consideration the Proposal for a Direc-
tive of the European Parliament and of the Council on liability for defec-
tive products,'! and the Proposal for a Directive of the European Parlia-
ment and of the Council on adapting non-contractual civil liability rules
to artificial intelligence (Al Liability Directive), both dated 28 Septem-
ber 2022.22 Tt is worth noting that the final Regulation and Directives
will most probably largely diverge from the provisions outlined in the
Proposals.

Starting with the Proposal for the Artificial Intelligence Act, its
Explanatory Memorandum clearly states that the Act aims to achieve
several objectives. These include ensuring that Al systems placed and
utilized on the Union market adhere to safety standards and respect
existing laws on fundamental rights and Union values. Additionally, it
seeks to establish legal certainty to promote investment and innovation
in Al, enhance governance and effective enforcement of existing laws
concerning fundamental rights and safety requirements applicable to Al
systems. Lastly, it aims to facilitate the development of a single market
for lawful, safe, and trustworthy Al applications while preventing mar-
ket fragmentation.

The European legislator has adopted a risk-based approach, deline-
ating various requirements and obligations for the development, market
placement, and use of Al systems within the EU. The proposal defines
mandatory requirements applicable to the design and development of
Al systems before they are introduced to the market. It also harmonizes
the process of ex-post controls, complementing existing and forthcom-
ing horizontal and sectoral EU safety regulations. The provisions of the
Act primarily apply to providers of Al systems located within the EU or
in a third country that places Al systems on the EU market or puts them
into service in the EU. This also extends to users of Al systems within

9 https://eur-lex.europa.eu/resource.html?uri=cellar:e0649735-a372-11eb-9585-01aa75
ed71a1.0001.02/DOC_1&format=PDF

10 https://www.europarl.europa.eu/doceo/document/TA-9-2023-0236 EN.pdf

' https://single-market-economy.ec.europa.eu/system/files/2022-09/COM 2022 495 _
1. EN ACT partl v6.pdf

2 https:/feur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022PC0496
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the EU and to providers and users of Al systems located in a third coun-
try if the output generated by those systems is used within the EU.

To address concerns related to fundamental rights and user safety,
the draft Al Act recognizes the unique characteristics of Al, including
opacity, complexity, data dependency, and autonomous behaviour. Con-
sequently, the draft Al Act adopts a risk-based approach, tailoring legal
interventions to specific risk levels. Under this framework, the draft Al
Act distinguishes between Al systems posing (i) unacceptable risk, (ii)
high risk, (iii) limited risk, and (iv) low or minimal risk. It is important
to emphasize that the Al Act regulates Al applications only to the extent
necessary to address specific risk levels.

In cases where the risk is categorized as “unacceptable risk,” Al sys-
tems are deemed a clear threat to people’s safety, livelihoods, and rights.
The proposed Al Act explicitly prohibits harmful Al practices that fall
under this “unacceptable risk” category. This includes the prohibition of
placing on the market, putting into service, or using Al systems in the
EU that employ harmful manipulative “subliminal techniques,” target
specific vulnerable groups (those with physical or mental disabilities),
are used by public authorities or on their behalf for social scoring pur-
poses, and deploy “real-time” remote biometric identification systems in
publicly accessible spaces for law enforcement purposes, except in lim-
ited cases.

“High-risk” Al systems are those that may have an adverse impact
on people’s safety or fundamental rights. These Al systems encompass
those used as safety components in products or falling under EU health
and safety harmonization legislation (e.g., toys, aviation, cars, medical
devices, lifts), as well as those deployed in eight specific areas identified
in Annex III of the Proposal. These areas include biometric identifica-
tion and categorization of natural persons, management and operation
of critical infrastructure, education and vocational training, employ-
ment, workers’ management, access to self-employment, access to and
enjoyment of essential private services and public services and benefits,
law enforcement, migration, asylum and border control management,
and administration of justice and democratic processes.

High-risk Al systems will be subject to a new set of regulations. Pro-
viders of high-risk Al systems will be required to register their systems in
an EU-wide database managed by the Commission before placing them
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on the market or putting them into service. If Al products and services
are already governed by existing product safety legislation, they will fall
under the existing third-party conformity frameworks that are already in
place (e.g., for cars, aviation, medical devices). However, if Al systems
are not currently covered by EU legislation, providers will need to con-
duct their own conformity assessment (self-assessment) to demonstrate
compliance with the new requirements and can then use the CE mark-
ing. Additionally, high-risk Al systems used for biometric identification
will require a conformity assessment by a “notified body.”

High-risk Al systems are required to adhere to a comprehensive
set of requirements, focusing on aspects like risk management, test-
ing, technical robustness, data training and governance, transparency,
human oversight, and cybersecurity. Consequently, providers, import-
ers, distributors, and users of these systems must fulfil a range of obli-
gations. Providers based outside the EU will need an authorized rep-
resentative within the EU to ensure conformity assessment and estab-
lish a post-market monitoring system, taking corrective action when
necessary.

When Al systems fall into the “limited risk” category, which includes
systems interacting with humans (e.g., chatbots), emotion recognition
systems, biometric categorization systems, and Al systems generating or
manipulating image, audio, or video content (e.g., deepfakes), they are
subject to a limited set of transparency obligations.

Finally, for Al systems presenting low or minimal risk, the Regula-
tion proposal allows development and use within the EU without addi-
tional legal obligations. However, it is worth noting that the European
legislator does not underestimate the abstract riskiness of even low-risk
Al systems. The proposal envisions the creation of codes of conduct to
encourage providers of non-high-risk Al systems to voluntarily apply the
mandatory requirements established for high-risk Al systems.

The governance and enforcement of Al system rules are entrusted to
national supervisory authorities and a European Artificial Intelligence
Board at the EU level, comprising representatives from the Member
States and the Commission. National market surveillance authorities
would assess operators’ compliance with obligations and requirements
for high-risk Al systems. These authorities would be responsible for tak-
ing corrective measures, including prohibiting, restricting, withdrawing,
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or recalling Al systems that do not comply with the Al Act or that, while
compliant, pose risks to the health or safety of individuals or to funda-
mental rights or other public interest protections.

The European Commission’s Proposal was recently partially
amended by the European Parliament on 14 June 2023. Notably, the
Parliament expanded the cases in which Al systems are banned from
using biometric identification systems in the EU. This ban encompasses
both real-time and ex-post use, except in cases of severe crime and pre-ju-
dicial authorization for ex-post use. Furthermore, the amendments pro-
hibit all biometric categorization systems using sensitive characteristics
(e.g., gender, race, ethnicity, citizenship status, religion, political orien-
tation); predictive policing systems (based on profiling, location, or past
criminal behaviour); emotion recognition systems (used in law enforce-
ment, border management, workplace, and educational institutions);
and Al systems that indiscriminately scrape biometric data from social
media or CCTV footage to create facial recognition databases.

Regarding high-risk Al systems, the Parliament introduces an addi-
tional requirement that these systems must pose a ‘significant risk’ to
qualify as high-risk, in contrast to the Commission’s proposal, which
automatically categorizes all systems in certain areas or use cases as
high-risk. It is important to note that Al systems with the potential to
harm people’s health, safety, fundamental rights, or the environment fall
within high-risk areas. This includes Al systems used to influence voters
in political campaigns and Al systems featured in recommender systems
displayed by social media platforms classified as very large online plat-
forms under the Digital Services Act. Additionally, the Parliament man-
dates that those deploying high-risk systems in the EU must conduct a
fundamental rights impact assessment.

Furthermore, the European Parliament establishes a tiered regula-
tion for general-purpose Al, requiring providers of foundation models to
ensure robust protection of fundamental rights, health, safety, the envi-
ronment, democracy, and the rule of law. These providers must assess
and mitigate the risks associated with their models, comply with spe-
cific design, information, and environmental requirements, and register
these models in an EU database. Additionally, providers of generative
foundation Al models, such as ChatGPT, that utilize large language
models (LLMs) to generate content like art and music, are subject to
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stringent transparency obligations. They must disclose that the content
was generated by Al and not by humans, and they are obligated to train
and design their models to prevent the generation of illegal content.

As previously mentioned, the regulatory and surveillance system
outlined in the European Artificial Intelligence Act underscores its ded-
ication to safeguarding individuals who might be adversely impacted by
Al products. The Act aims to mitigate potential harms to personal life,
well-being, and privacy through comprehensive oversight of Al products
throughout their entire lifecycle, thereby ensuring the utmost level of
security for those who could be impacted. This approach strikes a bal-
ance by fostering the advancement of new technologies while imposing
reasonable constraints that do not unduly impede their progress.

Regarding the Proposal for a Directive of the European Parliament
and of the Council on liability for defective products and the Proposal for
a Directive of the European Parliament and of the Council on adapting
non-contractual civil liability rules to artificial intelligence (Al Liability
Directive), both dated 28 September 2022, their purpose is to establish
rules governing the compensation for damages potentially caused to
third parties by Al systems.

With these two proposals, the Commission aims to complement
and modernize the EU liability framework by introducing new rules
specifically tailored to address damages caused by Al systems. These
new rules are designed to ensure that individuals harmed by Al systems
receive the same level of protection as those harmed by other technolo-
gies within the EU.

To achieve this, the Commission proposes to conduct a review of
the Product Liability Directive, specifically the Council Directive of 25
July 1985, on the approximation of the laws, regulations and adminis-
trative provisions of the Member States concerning liability for defective
products?®?® (hence PLD). The objective of this review is to adapt the PLD
to the digital age while preserving its technology-neutral nature and cov-
erage. The proposal seeks to modernize the existing rules governing the
strict liability of manufacturers for defective products, encompassing
a wide range of products, from smart technology to pharmaceuticals,

13 https:/feur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31985L.0374
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and ensuring that victims can seek fair compensation when harmed by
defective products, including digital and refurbished items. Addition-
ally, it facilitates compensation claims for damage caused by Al-enabled
products against the producer without the need to prove fault.

The revised PLD broadens the definition of “product” and extends
the scope of liable parties compared to the existing PLD. To accommo-
date the digital age, the proposal includes coverage for software, includ-
ing software updates (whether embedded or standalone), such as Al
systems, digital manufacturing files that enable automated control of
machinery or tools like 3D printers, and digital services that are essen-
tial for products to function as components of the interconnected or
integrated product (e.g., navigation services in an autonomous vehicle).

It is worth noting that the inclusion of software, including apps,
under the existing PLD has always been a subject of controversy. There
has been ongoing debate regarding whether software should be consid-
ered a product within the PLD’s scope or if it falls under the categories of
services or intangible goods, which are typically outside the scope of the
existing PLD (Wuyts, 2014; BEUC, 2017; Alheit, 2001).

Concerning the broader scope of the proposal compared to the exist-
ing PLD regarding liable parties, the revised PLD provides a detailed list
of “economic operators” who can be held liable for defective products.
It introduces a layered approach to liability based on the qualifications
of these economic operators. Among the economic operators listed are
the manufacturer of a product or component, the provider of a related
service, the authorized representative, the importer, and the fulfilment
service provider or distributor. Notably, the manufacturer is held liable
for damages resulting from a defect in their product or components, and
any economic operator who substantially modifies the product outside
the manufacturer’s control will also be held liable for any defects.

In cases where a manufacturer is located outside the EU, the revised
PLD assigns liability for a defective product to both the importer and the
authorized representative within the EU. As a last resort, if the importer
and authorized representative in the EU are also based outside the EU,
the fulfilment service provider (offering at least two of the following ser-
vices: warehousing, packaging, addressing, and dispatching of a prod-
uct, without having ownership of the product) will be held liable. Dis-
tributors of defective products, including offline and online sellers, can
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also be held liable upon request by a claimant, especially if they fail to
identify any of the previously mentioned operators.

Furthermore, the revised PLD maintains liability in certain circum-
stances when a defect arises after a product has already been placed on
the market or put into service. This includes situations such as software
updates under the manufacturer’s control, failure to address cyber-
security vulnerabilities, and machine learning. This is distinct from
the exclusion of liability under Article 7(b) of the existing PLD, which
exempts manufacturers from liability when “it is probable that the
defect which caused the damage did not exist at the time when the prod-
uct was put into circulation by him or that this defect came into being
afterward.” In essence, developers remain responsible for emerging tech-
nologies that learn independently and for deployment updates or their
absence.

The burden of proof continues to lie with the injured person, who
must demonstrate that the product was defective, that they suffered
damage, and the causal link between the damage and the defect. How-
ever, the revised PLD mandates that the manufacturer disclose neces-
sary information in court when the injured person presents facts and
evidence sufficient to support the “plausibility of the claim for compen-
sation.” This obligation on the manufacturer is always subject to the pro-
tection of trade secrets and confidentiality.

It is also essential to highlight that the revised PLD eases the bur-
den of proof for the injured person by establishing a presumption of
defectiveness and causal link under specific conditions. Defectiveness
is presumed when a manufacturer fails to comply with the obligation
to disclose information, when a product does not adhere to mandatory
safety requirements, or when damage results from an obvious product
malfunction. On the other hand, a causal link is presumed when dam-
age is typically consistent with the identified defect, or when technical
or scientific complexity makes proving liability excessively difficult (e.g.,
‘black box’ Al systems). The manufacturer retains the right to challenge
the existence of difficulties in meeting the burden of proof or to rebut the
presumptions.

The revised PLD includes several defences available to economic
operators to avoid liability, for which economic operators bear the bur-
den of proof. These defences come into play when economic operators
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can demonstrate that they did not place the product into circulation, the
defect did not exist at the time they introduced the product to the mar-
ket, or the state of technical knowledge at the time of market entry made
it impossible to discover the defect (also known as the “development risk
defence”). Notably, this development risk defence would no longer be
subject to Member State derogations. Exemptions from liability would
not be applicable in cases of product defects within the manufacturer’s
control, linked to a related service, software (including software updates
or upgrades), or a lack of updates or upgrades necessary to maintain
safety.

Furthermore, the Commission has also addressed these issues
through the proposal for an Al Liability Directive, which aims to regulate
liability claims by consumers for damages caused by Al-enabled prod-
ucts and services. These new rules are designed to ensure that individ-
uals harmed by Al systems receive the same level of protection as those
harmed by other technologies within the EU. The AI Liability Directive
introduces a rebuttable “presumption of causality” to ease the burden of
proof for victims seeking to establish damage caused by an Al system. It
also grants national courts the authority to order the disclosure of evi-
dence related to high-risk Al systems suspected of causing damage.

The Commission acknowledges that while the draft Al Act aims to
reduce risks related to safety and fundamental rights, such rules do not
prohibit Al systems with residual risks to safety and fundamental rights
from being placed on the market. Therefore, the Al liability proposal
establishes a fault-based liability regime with the goal of compensating
for any type of damage caused by Al systems.

The Al liability directive proposal incorporates several key concepts,
including ‘Al system,” ‘high-risk Al system, ‘provider, and ‘user, as
defined in the draft Al Act previously discussed. The claim for damages
is explicitly defined as a non-contractual, fault-based civil law claim for
compensation for damages caused by an output of an Al system or the
failure of such a system to produce an output when it should have done
so.

It is crucial to emphasize that although the liability of the tortfeasor
is assumed to be based on their fault, the Al Liability Directive estab-
lishes a presumption of causality. This presumption eases the burden
of proof for claimants seeking compensation for damages caused by
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Al systems and provides them with a reasonable chance of a success-
ful liability claim. Specifically, it establishes a rebuttable presumption of
causality by linking non-compliance with a duty of care under Union or
national law (i.e., the fault) with the output produced by the Al system or
the failure of the Al system to produce an output that resulted in the rel-
evant damage. This presumption of causality applies when the following
cumulative conditions are met.

First, the claimant must demonstrate that the non-compliance with
a specific EU or national obligation relevant to the harm caused by an
Al system resulted in damages. Claims for damages involving providers
and users of high-risk Al systems are subject to conditions related to the
non-compliance with provisions applicable under the Al Act, including
requirements concerning data training, transparency, human oversight,
accuracy, robustness, and cybersecurity. Furthermore, in the case of a
claim for damages against a provider of a high-risk Al system, national
courts must presume a causal link between the non-compliance with
these requirements and the output produced by the Al system or the fail-
ure of the Al system to produce an output that led to relevant damage.

However, in the case of a claim for damages involving an Al system
that is not considered a high-risk Al system, the presumption would
only apply when the national court deems it excessively difficult for the
claimant to prove the causal link.

It is important to note that the presumption of causality does not
apply if the defendant can prove that the claimant has sufficient evi-
dence and expertise to establish the causal link between the defendant’s
fault and the output produced by the Al system or the failure of the Al
system to produce an output that resulted in relevant damage.

Second, it must be reasonably likely, based on the circumstances of
each case, that the defendant’s negligent conduct influenced the output
produced by the Al system or the failure of the Al system to produce an
output that led to relevant damage. For the presumption of causality
to apply, the defendant’s fault should be established as a human act or
omission that fails to meet a duty of care under Union law or national
law directly intended to protect against the damage that occurred.

Third, the claimant must demonstrate that the output produced by
the Al system or the Al system’s inability to produce an output resulted
in the damages.
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Clearly, by reducing the burden of proof, the Al Liability Direc-
tive aims to facilitate the ability of individuals claiming injury from Al
to succeed in their claims, given the complexity of the Al environment
(i.e., the ‘black box’). In practice, this new rule means that if a victim can
show that someone was at fault for failing to comply with a specific obli-
gation relevant to their harm, and that a causal link with the Al’s per-
formance is reasonably likely, the court can presume that this non-com-
pliance caused the damage. However, the defendant may still rebut this
presumption of causality, for example, by demonstrating that their fault
could not have caused the damage.

In the Commission’s opinion, the proposed approach does not con-
stitute a reversal of the burden of proof. According to this approach,
the victim still bears the burden of proof, and it is up to the person lia-
ble to demonstrate that the conditions for liability are not met. This is
done to avoid exposing providers, operators, and users of Al systems to
higher liability risks that could potentially stifle innovation in Al-ena-
bled products and services. Under the new Directive, the victim would
retain the burden of proof, but the presumption of causality would pro-
vide targeted relief regarding the question of how or why an Al system
generated a specific harmful output. This approach would relieve the
victims from having to delve into the intricate inner workings of the
Al system in question. Despite the Commission’s assertion, it is my
opinion that the practical outcome of this presumption may not sig-
nificantly differ from a reversal of the burden of proof, particularly
when dealing with complex issues such as establishing causation in Al
cases.

Furthermore, due to the multitude of individuals potentially
involved in the design, development, deployment, and operation of
high-risk Al systems, it can be exceedingly challenging for plaintiffs to
identify the party potentially liable for the damage and to substantiate
the conditions for a damages claim. The Al Liability Directive would
grant national courts the authority to compel the disclosure of evidence
concerning high-risk Al systems suspected of causing harm.

These new rules would assist victims in obtaining relevant evi-
dence to identify the party that could be held liable. For example, in
cases where damages result from a drone operator failing to adhere to
usage instructions or a provider neglecting requirements when utilizing
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Al-enabled recruitment services. Consequently, parties responsible for
high-risk Al systems subject to obligations under the Al Act — namely,
the provider of an Al system, an individual subject to the provider’s obli-
gations under the Al Act, or a user as defined by the Al Act — would be
mandated to disclose various pieces of information, including specific
documentation, information, and logging requirements.

The claimant must, therefore, present sufficient evidence to sub-
stantiate the claim and make a proportionate effort to obtain evidence
from the defendant. The disclosure of evidence should be deemed nec-
essary and proportionate to support a damages claim. In this regard,
national courts would be obliged to consider the legitimate interests
of all parties, including third parties, as well as the protection of trade
secrets and confidential information, such as information related to
public or national security. It is also worth noting that if a defendant
fails to comply with a national court’s order to disclose or preserve evi-
dence in its possession, the national court would be entitled to presume
that the requested evidence was intended to prove non-compliance with
a relevant duty of care obligation, although the defendant retains the
right to rebut this presumption.

While the Directive establishes EU rules for the presumption of cau-
sality, it does not harmonize rules regarding the burden of proof or the
required degree of certainty regarding the standard of proof. This aspect
remains under the competence of Member States within their national
laws, as the Directive adopts a minimum harmonization approach. Con-
sequently, claimants may have the opportunity to invoke more favour-
able rules under national law, such as burden of proof reversals under
national fault-based regimes or national no-fault liability rules, if they
exist.

Lastly, it is important to note, in my opinion, that the Al Liability
Directive does not preclude future legislative developments, particularly
the creation of no-fault liability rules for claims against operators, com-
bined with mandatory insurance for the operation of certain Al systems,
if deemed necessary. This suggestion aligns with the European Parlia-
ment’s resolution of 20 October 2020 on a civil liability regime for artifi-
cial intelligence, emphasizing the significance of efficiency when decid-
ing on the appropriate liability framework (Li, Faure and Havu, 2022).
Such a future review should consider risks related to damage to essential
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legal values, such as the life, health, and property of unsuspecting third
parties resulting from the operation of Al-enabled products or services.
Additionally, the development of suitable solutions in the insurance
market should be taken into account.

7. Conclusions and Final Remarks

From the analysis of the final and preparatory European Regula-
tions and Directives concerning the prevention and compensation of
damages arising from the manufacturing and use of new technologies
that are becoming widespread in all the European Member States, it is
evident that the European Union legislator is once again turning to civil
liability tools that have traditionally been employed by Western legal
systems. These tools include liability for fault, with a presumption of
the defendant’s liability in cases involving causation, strict liability, and
compulsory insurance.

These measures, coupled with legislation aimed at preventing
potential damages by identifying possible risks and regulating damage
prevention systems, have been carefully developed to ensure the safe,
reliable, and consistent operation of all new products and services,
including those integrating emerging digital technologies. Their pri-
mary goal is to efficiently remedy any damages that may arise.

Establishing high levels of safety for products and systems utilizing
new technologies and providing reliable compensation mechanisms for
potential damages caused by them is essential. This not only better pro-
tects consumers and potential victims but also fosters trust in new tech-
nologies, encouraging their adoption by industries and consumers alike.
Consequently, it contributes to the competitiveness of European indus-
tries and promotes the growth of the European economy. A well-defined
safety and liability framework is crucial, both for consumer protection
and for providing legal certainty for businesses.

The European legislator is fully aware that, despite the European
Union’s existing comprehensive body of rules on safety and product lia-
bility, and the presence of functional tortious liability compensation sys-
tems in all Member States, these rules must be adapted to some extent
to accommodate the unique characteristics of new technologies, such as
drones and Al
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In reality, the issues related to drones are relatively straightforward,
primarily linked to the risks stemming from their operations, not unlike
the risks associated with vehicles. In instances of damages resulting
from a car accident, victims can typically seek compensation through
several avenues. They may pursue compensation from the driver under
national liability for fault rules, from the car owner (in most Member
States) under national strict liability rules, or from the car manufacturer,
following the provisions of the European Product Liability Directive.
Additionally, as previously mentioned, victims can also claim damages
from the car insurer because, according to European harmonized rules
on motor vehicle insurance, the vehicle’s user must be insured. Given
the comprehensiveness of these provisions, it is unsurprising that simi-
lar rules, encompassing liability for fault, strict liability, and compulsory
insurance, have been applied to drones.

Conversely, the challenges stemming from Al risks are notably more
intricate. These challenges can arise from the combination of connectiv-
ity, autonomy, and data dependency inherent in Al systems, which can
execute tasks with minimal or no human control or oversight. The pro-
duction of Al systems typically involves numerous economic operators
and a wide range of components, parts, software, systems, or services,
creating complex technological ecosystems. These systems are open to
updates and upgrades after their market placement. Moreover, in the
realm of Al, equipped systems can enhance their own performance by
learning from experience. Due to their reliance on vast amounts of data,
reliance on algorithms, and opaque decision-making processes, pre-
dicting the behaviour of an Al-enabled product and understanding the
potential causes of damage can often be challenging. Finally, because Al
systems are interconnected and open, they may be vulnerable to cyber
threats.

In such cases, the EU product safety framework cannot be simply
and directly applied, as it was crafted prior to the emergence of these
technologies. Consequently, it does not always contain the necessary
provisions to address the novel challenges and risks posed by these tech-
nologies. Although in some domains, such as those concerning medical
devices or automobiles, EU legal provisions have already expressly con-
sidered certain aspects of new technologies, like automated decisions,
software as a distinct product, and connectivity.
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Hence, the European legislator is compelled to address the new chal-
lenges arising from the unique characteristics of Al. As we have seen, the
solution has once again been found in the clever application of well-es-
tablished traditional tools of civil liability. This solution involves the cre-
ation of an evaluation and risk protection system specific to Al, the adap-
tation of existing product liability rules to accommodate the new facets
and challenges presented by Al, and the application of the strict liability
rules outlined in the Product Liability Directive (PLD) to address emerg-
ing issues. In cases where traditional liability rules do not apply, a general
liability framework is provided, with additional support in “hard cases”
through the presumption of causation between damages and the actions
or omissions of the tortfeasor. In such instances, judges are empowered
to request the disclosure of evidence by the responsible party.

In these scenarios, the objectives of liability rules are twofold: they
must ensure the compensation of damages suffered by those harmed
while also offering economic incentives to the liable party to minimize, if
possible, the occurrence of such damages. This balance serves as a guar-
antee of a favourable trade-off between the positive economic outcomes
resulting from new products and the negative burden of compensating
for potential damages caused by these products, ultimately contributing
to overall well-being.

Before concluding this chapter, it is important to highlight a chal-
lenge that remains unaddressed by European Regulations and Direc-
tives: the protection of individuals with mental or physical limitations.
Often, these new technological systems are employed to assist and sup-
port individuals with disabilities, as well as children and the elderly.
These interactions can give rise to unique issues, as lawmakers at both
European and national levels typically enact laws to protect the gen-
eral public, comprising individuals with average mental and physical
capabilities.

For example, consider the existing Product Liability Directive of 25
July 1985. Article 6 of the Directive states that “A product is defective
when it does not provide the safety which a person is entitled to expect,
taking all circumstances into account, including: (a) the presentation of
the product; (b) the use to which it could reasonably be expected that the
product would be put.” Additionally, the second paragraph of Article 8
notes that “The liability of the producer may be reduced or disallowed
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when, having regard to all the circumstances, the damage is caused both
by a defect in the product and by the fault of the injured person or any
person for whom the injured person is responsible.”

Traditionally, courts have applied these rules by considering the
“average” user as a reference point. Consequently, it is evident that these
rules can offer specialized protection to users with mental or physical
limitations only when defective products are expressly manufactured
for these individuals, taking into account their specific needs. However,
these same limitations should not be taken into account when products
are intended for the general market.

As a result, producers of technological products designed for the
general market, which typically caters to “average” individuals, are
unlikely to consider the limitations of disabled, elderly, or child users
when assessing the reasonableness of product use. If we consider the
reduction or disallowance of damages compensation owed by the pro-
ducer due to the fault of the injured party or someone for whom the
injured party is responsible, we encounter complex issues regarding
how to determine fault. It becomes evident that if we apply standard cri-
teria for assessing fault based on “average” capacities, the mental and
physical limitations of the injured party cannot be taken into account.
This leaves individuals with mental or physical limitations bearing the
burden of a portion or all of the damages suffered. Conversely, if these
limitations are considered due to special provisions, technological goods
producers would be held liable for compensating all damages, including
those unforeseeable damages arising from the mental or physical limita-
tions of the affected parties.

This approach appears to be unchanging, even as new challenges
arise in future European legislation.

To give you an example, we may examine the topics of Al, a subject
addressed by the European proposals discussed above. While it’s undis-
puted that elderly and disabled individuals may significantly benefit
from these technologies in the near future, as these tools could assist or
aid them in their daily lives, it is worth noting that the proposals on arti-
ficial intelligence do not account for the unique situation of these indi-
viduals when faced with new technologies.

For instance, the Proposal for a Regulation on Artificial Intelli-
gence, aside from prohibiting practices that exploit vulnerabilities in
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specific vulnerable groups, such as children or persons with disabilities,
in ways likely to cause psychological or physical harm to them or others,
does not address the potential risks of Al systems when used by or for
persons with mental or physical limitations.

Nevertheless, the European Union legislator is fully aware of the
challenges that may arise from the use of Artificial Intelligence in spe-
cific situations, as evidenced by point 28 of the Preamble to the same
proposal, which states that “increasingly autonomous robots, whether in
the context of manufacturing or personal assistance and care should be
able to safely operate and perform their functions in complex environ-
ments. Similarly, in the health sector, where the stakes for life and health
are particularly high, increasingly sophisticated diagnostic systems and
systems supporting human decisions should be reliable and accurate.”

It should also be noted that the distinction outlined in the Proposal,
which has already faced significant criticism from scholars, between high-
risk and non-high-risk Al based on the AI system’s intended purpose,
aligns with longstanding product safety legislation. However, it relies on
criteria centred around the concept of an “average person,” which may
conflict with the actual capacities, whether mental or physical, of certain
individuals, such as children, the elderly, and those with disabilities.

While the Proposal does consider cases where the assessment of
Al system safety must account for the personal limitations of individ-
uals involved, such as when children’s rights are at stake or when spe-
cial notifications or information are required for individuals exposed to
Al systems that interact with natural persons or generate content pos-
ing specific risks of impersonation or deception, no special attention
is given to the fact that people with mental or physical limitations can
experience damages resulting from their interaction with Al systems.

The impression is that, although the European legislator is well
aware of the problem, there is a reluctance to address the potential neg-
ative consequences that may arise from the interaction of individuals
with limited mental or physical capacities and Al or other technologi-
cal developments as a distinct and separate issue deserving of special
legislation.

This attitude cannot be condemned or penalized, as we all recognize
that, for the common good, general liability rules may require general
definitions and consider ‘average’ victims and tortfeasors. Therefore,
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when there is no willingness to accommodate special cases, we must
contemplate the possibility of addressing this issue through the instru-
ment of insurance.

This instrument can be employed to compensate individuals with
limited mental or physical capacities for damages incurred due to dif-
ficulties in engaging with new technologies, particularly in cases where
it is impossible or extremely challenging or expensive to manufacture
technological products suitable for use by both “average” and “non-aver-
age” individuals.

However, it can also be used to compensate for damages caused by
individuals with disabilities, the elderly, and children to third parties
through the use of new technologies when they have not been able, due
to their limitations, to fully control them.

At this juncture, the crucial question arises: who should bear the
cost of these insurances? If we assume that technological advancements
benefit society as a whole, with no one excluded, and that principles of
inclusion should extend to individuals with disabilities, allowing them to
benefit from the often advantageous use of new technologies, it may be
equitable to consider that the same community, or in appropriate cases,
the manufacturers of new technologies or their users, should cover the
costs of these insurances.
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Summary: 1. Introduction: understanding the problem(s) under-
lying the need to search for better legal solutions; 2. Possible answers:
autonomy-based solutions and wealth planning; 3. Autonomous assets:
how do they work in the benefit of a vulnerable person? 4. Autonomous
assets and CRPD principles; 5. Succession planning in a very brief
glance; 6. The way forward in the Portuguese legal context.

1. Introduction: understanding the problem(s) underlying the need to
search for better legal solutions

Despite the continuous developments taking place in different legal
systems towards a greater support for persons with disabilities — mainly
driven by the UN Convention on the Rights of Persons with Disabili-
ties! — there is still a long road ahead in the context of Private Civil Law
in order to effectively pursue the mentioned goal. More precisely, it is
fundamental to develop and reinforce autonomy-based solutions, able
to respond to some specific needs that may arise among persons with
disabilities and their family-members. Private contracts — as a vehicle
for wealth and life? planning — play an important role in this field.

t The Convention (CRPD) represents an essential milestone in this area and its guidelines
must be respected, whether it is a matter of devising a new legal regime on legal capacity, of
testing state programmes aimed at supporting independent living or, as is the case in this
text, of considering contractual mechanisms from a purely private perspective. The CDPD
purpose is “(...) to promote, protect and ensure the full and equal enjoyment of all human
rights and fundamental freedoms by all persons with disabilities, and to promote respect for
their inherent dignity” (art. 1) and it entered into force on 3 May 2008 (cfr. https://social.
desa.un.org/issues/disability/crpd/convention-on-the-rights-of-persons-with-disabilities-
crpd), counting with an impressive number of ratifying countries. As noted by BARTLETT
(2019), “[iln that sense, the CRPD is an attempt to hit the reset button. It tries to create a
fresh start in international human rights law, envisaging a world where people with disabil-
ities do get to enjoy the rights and the meaningful lives that the rest of us take for granted.
When commentators speak of the CRPD introducing a “new paradigm”, that is what is
meant: it is an acknowledgement that the way we have approached human rights of people
with disabilities since the Second World War (and perhaps for centuries before) needs a fun-
damental rethink”.

2 This paper focuses on wealth planning. However, some contracts may be used to plan var-
ious aspects of the contracting party(ies)’s life, such as, for example, directives relating to the
place of residence, medical matters, etc.
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By way of introduction, some simple questions must be asked: what
specific needs are there requiring legal intervention and calling for avail-
able legal instruments, when a disability,® severe disease or other cause
leading to a vulnerability scenario exists? What do people need and what
sort of legal response are they likely to search for? Will they rely only on
State intervention or is it expectable for them to call upon private con-
tracts to create a personalised strategy?

Since each vulnerability scenario is unique and calls for different
responses, it is reasonable that people’s concerns are also quite heteroge-
neous. Nevertheless, it is possible to identify some usual concerns at the
root of the search for legal solutions by individuals, to better understand
what legal effects they are seeking to achieve.

Starting with a broader approach (in order to zoom in, afterwards, to
this paper’s main topic) it is possible to identify different sorts of needs,
concerns and motivations triggered by a vulnerability situation, such as:
(i) property management and preservation requiring judicial interven-
tion; (ii) self-planning patrimonial strategies in advance and resorting
to anticipatory legal instruments regarding assets’ administration and
increase; (iii) family members’/other persons’ searching for available
legal instruments in order to better support the special needs of a ben-
eficiary, regarding the present and planning the future; (iv) other patri-
monial needs resulting from a dependency situation (such as informal
caregivers’ risk of poverty) claiming for State intervention (iv).

From a classic perspective, Civil Law’s main concern is (or at least
was, until recently) how to support the vulnerable adult in managing
and preserving his/her property in cases where the person is not capa-
ble to perform those actions. This preoccupation, although nowadays
outdated, deserves a brief mention. Indeed, for a long time, it was up to
Civil Law to guarantee that the “incapable” person would not see his/her
assets diminish due to self-behaviour or third-party abuse (GUICHARD,
1995, p. 134; Rosas, 2018, p. 119). On the other hand, it was assumed

3 According to the CRPD, “[plersons with disabilities include those who have long-term phys-
ical, mental, intellectual or sensory impairments which in interaction with various barriers
may hinder their full and effective participation in society on an equal basis with others” (art.
1, §2). This text, however, is intended to cover any cause leading to the need to draw a patri-
monial heritage strategy because of vulnerability or dependency, without restricting the rea-
son that may lead to such a situation.
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that the person with ‘diminished capacity’ was not able to manage his/
her assets and administrate his/her property, being necessary, as a rule,
to designate someone to replace him/her on that task or, at least, a per-
son entitled to give authorization for the celebration of some relevant
contracts.*

Recently, the Portuguese legal order reformed the legal capacity
regime concerning vulnerable adults. Law no. 49/2018, 14" August,
enshrined the “accompanied adult regime” (regime do maior acompan-
hado), a flexible measure decided by a court and not very distant from
the Italian amministrazione di sostegno.> Although it remains possible for
the court to order a measure of legal representation, as well as the need
for prior authorisation of the “acompanhante” to perform certain acts,
the new regime favours measures potentially less restrictive of the per-
son’s liberty (GUEDEs/Rosas, 2021). Accordingly, under this new legal
regime, it is now possible that a “mere support” measure is ordered by
the court, e.g., to simply assist the beneficiary in the administration of
his/her assets or to inform and clarify him/her before entering into more
complex negotiations.

The reform brought to light only one autonomy-based solution /
/ private contract in this field: a mandate, called “mandato com vista a
acompanhamento” (“mandate for accompaniment”). This mandate has
been enshrined in the Portuguese Civil Code in a single norm: article
156. The new mandate still needs to be implemented by legal practice
and there are some doubts as to its exact regime. However, it represents
an important step towards the reception, by domestic law, of support
instruments resulting of private autonomy, based solely on the will of
the settlor. This mandate will make it possible to plan in the event of a
vulnerable situation.

4 Referring to the former Portuguese civil Law institute “interdi¢do” (interdiction), stated
GUICHARD (19985, p. 139) that the system was “(...) intended to protect the person both from
third parties, who would take advantage of his/her inferiority, as well as in relation to himself/
herself, as he/she could cause damage to his/her person, by action or omission” (translation
is our responsibility).

5 For an analysis of the italian amministrazione di sostegno (articles 404-413 of the Italian
Codice Civile) in the light of the CRPD principles and advocating some changes to its regime,
see BArRBA, 2021, pp. 274-307).



ENSURING PATRIMONIAL PROTECTION FOR PERSONS WITH DISABILITIES:
AUTONOMY-BASED SOLUTIONS AND SEPARATE ASSETS

Obviously, property management and preservation measures
ordered by a court, in cases where there is a serious diminished capac-
ity situation and no other anticipatory instrument is capable to fulfil the
person’s needs, is an essential solution (Rosas, 2020, p. 137; with the
sole objective of supporting the vulnerable person).

Nevertheless, judicial measures do not respond to all the needs and
concerns which may arise from a ‘special needs’ situation; also, they rep-
resent a ultima ratio, as the “accompanied adult regime” proclaims itself
as subsidiary (article 140.°/2 of the Portuguese Civil Code).

It is only normal that persons with disabilities and their family
members search for other types of solutions based on their will and
preferences.

This paper focuses, precisely, on private instruments based on
autonomy and self-regulation (suitable for wealth planning and capable
of creating patrimonial strategies) instead of judicial measures. Yet, the
two means of support — judicial and voluntary — may have to engage in
dialogue and adjust to each other, if necessary.

Another common desire, as referred, is the one leading to self-plan-
ning a patrimonial strategy in advance (i.e., resorting to anticipatory
legal instruments regarding assets’ administration and increase)®.

In an ageing society, one can easily imagine the following scenario:
a person is diagnosed, in an early stage, with Alzheimer’s disease; con-
sequently, wants to provide for his/her own property management in the
future.” What legal instruments can he/she resort to? With the adequate
support, if needed, a person can conclude the contracts necessary for
the planning he/she has in mind, in early stages of the disease or even in
more advanced stages. It is nowadays incontestable: patrimonial strate-
gies can be settled before the diminished capacity situation, but also dur-
ing it, eventually with the necessary support (see SMITH / RILEY, 2021).

6 The General comment No. 1 “Article 12: Equal recognition before the law” (Committee
on the Rights of Persons with Disabilities, 2014) states that “[f]Jor many persons with dis-
abilities, the ability to plan in advance is an important form of support, whereby they can
state their will and preferences which should be followed at a time when they may not be in
a position to communicate their wishes to others. All persons with disabilities have the right
to engage in advance planning and should be given them opportunity to do so on an equal
basis with others”.

7 Rosas (2020), p. 133.
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Moreover, estate planning — as any other kind of planification,
including medical directives — is not only relevant in a diagnosed-dis-
ease situation, but also as an anticipation of the future in older age,
irrespective of whether a reduction in capacity is foreseeable for a deter-
mined reason. It “gives you peace of mind so that you can get on with
your life” (FARR, 2023).8

This problem — the need or will to provide for oneself, preparing
for whatever the future may bring — can be solved by celebrating antic-
ipatory contracts and by dictating advanced directives. One of the
contract parties is the same person seeking for stability. Self-regulation
is always a preferable way: using the same example, it is up to the per-
son with Alzheimer’s disease (or any other kind of condition) to deter-
mine the future administration of his/her assets, according to his/her
preferences.!®

8 “(...) the person who simply wants to prevent a reduction of capacity in old age seeks to cel-
ebrate a contract able to plan a future vulnerability. This last person wants, mainly, security”
(Rosas, 2020, p. 138).

° Nowadays, wealth planning, even in anticipation of an incapacity situation (mainly, men-
tal health problems), must take into account the existing digital assets of the person (GEN-
DERS / STEEN, 2017, p. 78).

10 One of the main difficulties of anticipatory instruments has to do with the determination
of the exact moment in which the instrument should start to produce its effects. In other
words, as it is a matter of planning the future for when a situation (v.g., of reduced capacity
or dependency) occurs, it is necessary to establish safe criteria to concretize when it occurs.
For instance, «[t]he trust should specifically address the requirements for assessing and eval-
uating incapacity. There should be clear standards for how the declaration of incapacity is
made, how notice is given, and by whom»: Dancy / Log, (2021), p. 52. However, it is impor-
tant to note that, as highlighted by the General comment No. 1 “Article 12: Equal recognition
before the law” (Committee on the Rights of Persons with Disabilities, 2014) “[t]lhe point at
which an advance directive enters into force (and ceases to have effect) should be decided by
the person and included in the text of the directive; it should not be based on an assessment
that the person lacks mental capacity”. According to STAVERT (2021), “[ilt directs that the
person making an “advance directive,” and no one else, must decide point at which it enters
in force (or ceases to have effect). Moreover, it should not come into effect when a person is
assessed as lacking mental capacity. This last requirement tends to be at odds with common
conceptions of advance statements or directives the operation of which does indeed tend to
hinge on mental incapacity assessments”. Another concern that this type of planning raises
is related to the need to ensure that the person maintains the same will (meaning that the
person’s will has not shifted during the time) and guarantee an informed self-determination.

Of course, it is also essential that there are no abuses committed by the person(s) entrusted
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Some Civil Codes explicitly regulate special legal instruments and
contracts conceived to respond to the said concern: it is the case of the
Spanish Civil Code, which dedicates a considerable number of norms to
voluntary support measures (“medidas voluntarias de apoyo”).!! It is not
the case of the Portuguese Civil Code, except for the already mentioned
novel “mandate for accompaniment”.

A very important concern is the one of family members’/other per-
sons’ searching for available legal instruments and strategies in order to
better support the special needs of a vulnerable beneficiary, regarding
the present but also planning for the future.

Sometimes — mostly when the ‘special needs situation’ exists from
birth or from an early age — family members, friends or other persons
may have the intention to contribute to create patrimonial stability for
the person. The parents of a young adult with a disability, for example,
want to build a patrimonial strategy that allows them to catalyse and
increase available assets to help support their son or daughter with pat-
rimonial resources so that he/she can pursue his/her life project.!? They
expect that this strategy starts to produce its effects while the parents
are still alive but also that it remains as a ‘support basis’ or a ‘security
source’ even after their death. It is important to highlight that a patrimo-
nial strategy like this is only a mean of support: it is up to the beneficiary
to use it or not, according to his/her will, needs and expectations for the
future. Many times, parents also intend to plan for their succession,
because the fact of having a special needs descendent frequently justi-
fies an increased concern for wealth distribution. The goal is to put fam-
ily solidarity into practice in the most efficient and stable way possible,

with the management of the assets (see, about this issue related to power-of-attorney, MANN,
2023).

o “Arts. 254-262 CCEsp. regulate a group of voluntary support measures (“medidas volun-
tarias de apoyo”), such as: [...] “autocuratela”; a mandate with subsistence of effects (“mandato
continuado o con subsistencia de efectos”); a preventive mandate, intended to start its effects
only when the situation of “discapacidad” occurs, in the future (“mandato preventivo” stricto
sensu or ad cautelam)”: Rosas (2023), p. 48; see BERROCAL LaNzAROT (2022), p. 166, who
uses de designations referred.

12 “People with disabilities sometimes have particular expenses related to their disability,
including physician and therapist visits, prescription drugs, over-the-counter medications,
drugs, over-the-counter medications, adapted vehicles, prostheses and similar expenses™
FINGLEs (2019), p. 29.
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creating a form of protecting, managing, and increasing the assets, so
that the young adult (son or daughter) may live independently in soci-
ety!?® (be autonomous from the family), knowing, however, that he/she
can count with that mean of support.

Finally, vulnerability situations can lead to more vulnerability situ-
ations if proper strategies and planification / support structures are not
available. The care of a loved one with a severe illness, for instance, can
lead to a large number of tasks and appointments, pressuring the caregiv-
ers to leave the labour market (see LAUDERDALE, HusTON (2012) p. 64).
Dependency situations often increase the informal caregivers’ risk of pov-
erty, claiming for State intervention.' Thus, it is in the interest of every-
one and of society that robust asset support plans are created, capable of
preventing a ‘multiplication’ of situations of need. Of course, proper Sate
intervention and available public help are also required in this field.

2. Possible answers: autonomy-based solutions and wealth planning

Regarding the will and concerns mentioned in iii) — i.e., family
members/other persons searching for suitable legal strategies to bet-
ter support the patrimonial needs of a vulnerable beneficiary — there
are some legal instruments, based on autonomy, which are likely to be
considered. These instruments are classic private law ways of property
organization.’® For example: life insurance (and other insurance or
insurance-like products); lifetime annuity settled by contract in the ben-
efit of the vulnerable person;!® assistance and care contracts (alimony
fixed by contract); property ownership transfer with a usufruct reserve

3 For a definition of independent living, see the position paper “ENIL’s Proposal for the EC
Guidance on Independent Living and being included in the community”, April 2023, availa-
ble at https://enil.eu/position-papers/.

14 “Public policies need to ensure that informal carers will not be forced to reduce or give up
paid employment, face social exclusion and ultimately be caught in a poverty trap”: “The
challenging roles of informal carers”, UNECE Policy Brief on Ageing No. 22, September
2019, p. 2.

5 Yet, the list of legal instruments referred in the text is based on the Portuguese context and
law.

6 “Renda vitalicia”, “rendita vitalizia”, “rente viagere”, “Leiberente”. Pointing this solution in
an aging scenario, see MoRraAIs (2023), p. 68.
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in the benefit of the person concerned; private foundation for charita-
ble purposes (including!” the patrimonial support of a more vulnerable
family-member); donations (inter vivos) that create an obligation for the
recipient (sub modo); some succession law solutions, such as a fideicom-
missum clause added to a testamentary gift (property is entrusted to the
vulnerable heir, who must preserve it in order to deliver the same prop-
erty in the future to a second heir); inter alia.

However, none of these solutions are faultless. There are several
disadvantages or inconveniences, from a patrimonial efficiency point of
view. For instance, and without being exhaustive, it is possible to note
that insurance or insurance-like products are a simple and secure way
of safeguarding the future: but they rely on pre-arranged and inflexible
contracts and are, very often, insufficient to achieve the desired sta-
bility; other contracts, such as lifetime annuities, assistance contracts
and ownership transfer with usufruct reserve result in a loss of capital,
since property rights/the assets (for instance, the ownership of a house)
are transferred to another person and the family estate is probably frag-
mented and transformed into mere credit rights; there is an obvious risk
of a breach of contract; succession law solutions are not enough: inde-
pendent living strategies must be implemented as soon as possible,
whereas waiting for the parents/other persons death to start a patrimo-
nial support might be too late.

3. Autonomous assets: how do they work in the benefit of a vulnerable
person?

The settlement of an autonomous asset, functionalized to the ben-
efit of a person needing that support, is an often-preferable private law
solution. The mentioned family-members or friends would better reach
their intents by creating a special asset (a “patrimony”) with a unique
purpose: serving the person’s special needs, making it possible for him/
her to live independently and included in society. For example, the

Y7 The purpose of the foundation may “include” the intended beneficiary — as one of the per-
sons who find themselves in a certain situation of vulnerability or need — but it cannot be
established specifically for their exclusive interest. See Rosas (2020), p. 139.
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assets and the related income can be used for medical or therapeutic
costs, transport and house adaptation, human and/or technical support
to perform professional or leisure activities, inter alia.

The special asset works as a repository for various contributions
and/or already existing property; it enables a concentration of efforts,
avoiding property fragmentation and disorganized transfers. Once the
special asset is settled, anyone who is concerned about the future of the
beneficiary can pass on assets and rights to the fund. Property is mainly
kept in the family circle, since it is not absolutely necessary to exchange
property rights for personal or technical assistance: the beneficiary can
use the functionalized assets directly (for example, a house) or use/invest
the income of the fund. Specials costs that the person may face, due to
the vulnerability situations, can be paid from the fund sources, making it
simpler to the beneficiary to pursue his/her life purposes and ambitions.
Commonly, these special assets have some sort of limited liability, which
means that property is more protected from creditors. These assets ena-
ble an efficient patrimonial/wealth planification, not only concerning
the beneficiary’s future needs but also allowing the settlors to program
forthcoming help for their loved ones, with certainty and serenity. Fam-
ily-members can put into practice a strategy that, at the same time, sup-
ports the beneficiary without jeopardizing his/her will and preferences
and reassures the settlors’ concerns and needs.

The Portuguese legal order hasn’t yet enshrined any special, sepa-
rate, functionalized, or autonomous asset specially conceived to support
persons with disabilities or with other condition capable of leading to a
vulnerable situation. As already noticed, the Portuguese civil Law reform
brought to light by Law no. 49/2018, 14™ August, only enshrined one
private Law instrument based on autonomy (the mentioned “mandate
for accompaniment”).

From a comparative perspective, however, there are some legal
orders that have recognized special groups of assets in benefit of a per-
son with disability. For instance, it is the case of the patrimonio protegido
delas personas con discapacidad, a Spanish model with a very peculiar and
interesting regime. In this model, functionalized assets are transferred
to the beneficiary: the beneficiary is the owner of the functionalized pat-
rimonial rights. This solution allows an easier articulation with domes-
tic legislation and principles. However, this patrimonio seems to have
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no limited liability.'® The Spanish Law no. 41/2003, 18" November,
states that the patrimonio is a patrimonial mass specially protected for
persons with disabilities, directly related to the fulfilment of their vital
needs. The Law expressly favours the constitution of these patrimonies
and further contributions to increase it. The special asset has a specific
administration and supervision regime.!® The Italian legal instruments
reunited in the “Dopo, Durante Noi” Law (Law no. 112, 227 June), such
as trusts, atti di destinazione and affidamento fiduciario contracts,?® are
also a good example of the importance of settling a patrimonial support
for persons with disabilities and the need to encourage wealth planning
in their benefit. In Italy, there are various solutions and different legal
instruments suitable to pursue an identical purpose and the referred
law is focused on promoting the use of those instruments as a way of
supporting persons with severe disabilities. Furthermore, it is imperious
to refer the inspirational model of functionalized assets: the Common
Law trust. Legal orders that recognise the trust have a long tradition on
using these special assets when a situation of vulnerability exists or may
exist in the future. The trust is very flexible and dynamic and numer-
ous ‘types’ of trust were developed, in Common Law systems, in order to
support persons with disabilities, diseases, in dependency situations or
in anticipation of old age.?!

4. Autonomous assets and CRPD principles

Estate planning and wealth managing, when intended and designed
as a support for persons with disabilities, must necessarily align with the
CRPD principles as any other support measure or strategy. In the cen-
tre of any patrimonial strategy there must be the will, wishes and prefer-
ences of the person concerned.??

8 This text only refers to common Spanish law and not to foral legislations.

19 See the Preamble of the Law nr. 41/2003, 18" November.

20 See, about the main characteristics and differences between the three instruments, BAR-
TOLI (2018), pp. 2-169.

2! In the Portuguese literature, see, about the “types” of trust and other protected assets spe-
cifically created in the benefit of persons with diminished capacity, ViTor (2008).

22 This text does not enter into the discussion around the exact meaning of the concepts of
“will” and “preferences”, given that there is some discussion, in the literature, around their
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It is true that, as a rule, the constitution of an autonomous asset — as
other patrimonial strategies (e.g., an insurance or a rent) — represents a
benefit to the person concerned, even when it is settled by third parties
(family-members or friends). However, every benefit must be effectively
wanted and desired by the person who the patrimonial instrument is
intended to benefit; and that does not change when it comes to benefi-
ciaries with a disability. If an autonomous asset is constituted and sup-
posed to support and benefit a person who may have some disability,
then — and although these are ‘merely’ patrimonial schemes — it is not
possible to dissociate these assets from its actual purpose. This means
that it is necessary to consider whether this benefit or mean of support??
corresponds to what is desired by the beneficiary and whether he/she has
an active role in its creation and maintenance. Otherwise, this type of
patrimonial instrument runs the risk of disrupting the spirit of the CRPD,
which is not acceptable in the current context and legal framework.

Respecting the will and preferences of the beneficiary means, for
example, that self-settled instruments and advanced directives and
instructions (given by an adult in anticipation of a vulnerability sce-
nario) must take priority. If self-settled instruments exist, they represent
the first step to be taken. Autonomous assets settled by other persons
cannot collide with prior arrangements and directives dictated by the
same person the special asset wants to support.

Furthermore, the beneficiary’s autonomy must always be respected:
the special asset must work, as an actual mean of support, only when
its beneficiary wants it?* and always respecting his/her preferences. The
administrator/trustee should promote the beneficiary’s independency

connotation and differences. See, for instance, CARNEY, THEN, BigBYy, WIESEL, DouGLAS
& SMITH (2019), concluding that “(...) understanding and applying the CRPD’s new gold
standard principle of honouring ‘will, preferences and rights’ involves resolving numbers of
theoretical debates and practice dilemmas.”

23 “In the General Comment the Committee has emphasised that «“Support” is a broad term
that encompasses both informal and formal support arrangements, of varying types and
intensity»”: SERIES, NILSSON (2018).

24 In the words of SERIES, N1LssoN (2018), “[tlhe General Comment also includes several
statements about how the Committee envisages these supports operating. Access to sup-
ports, including advance planning instruments and supported decision-making, should be
available to all and not conditional upon demonstrating particular abilities or ‘mental capac-

ity . A person must have the right not to use support (...)” (the italic is ours).
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by providing him/her with a margin of autonomous utilization of the
resources, in order to empower independent living and full participation
in society. The beneficiary must also participate in the settlement act
and must be entitled to give property management instructions. These
last considerations are particularly accurate when the patrimonial rights
integrating the special asset belong to the beneficiary him/herself, as is
the case in the Spanish model. But this concern — guaranteeing the full
respect of the beneficiary’s will and preferences — must illuminate every
patrimonial strategy aiming to support a person with a disability.

5. Succession planning in a very brief glance

When a special group of assets is created and increased by the ben-
eficiary’s family-members (mainly, his/her parents), there is an obvious
potential for succession planning. Succession planning can be described
as the resort to strategies designed by a person in order to transfer his/
her assets after death: Xavier (2016), p. 12. Among other intentions
and concerns that may justify planning for mortis causa transmission,
the existence of a vulnerable descendent in need of greater support is an
obvious preoccupation, often leading to succession planning schemes
(XAVIER (2016), p. 13). Planning for the future is a conscious and prag-
matic attitude: ignoring the possibility of some events occurring (or the
certainty of others, such as death) only leads to uncertainty, inefficient
wealth distribution and may create family conflicts. When wealth plan-
ning is justified by a vulnerability scenario, not planning may lead to an
absence of support: a support much needed to ensure a life with dignity
and to provide the means to promote independent living in society.

The Portuguese succession law lacks a specific and express regime
of positive discrimination for descendants with disability or some sort
of greater economic dependency. Our Civil Code doesn’t regulate, for
instance, a special fideicommissum in the benefit of a dependent or vul-
nerable descendent, as it happens in other legal orders. Portuguese suc-
cession law principles and the succession law regime are very strict: it
is not plain how to strengthen the position of a descendent with sup-
plemental needs, especially when there are other descendants in a sim-
ilar position and with similar rights (e.g., siblings). Consequently, a pat-
rimonial strategy like the settlement of a special patrimony could be a
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precious help for succession planning in these cases. Nevertheless, it
would still have to respect the main principles and imperative rules of
Portuguese succession law.

Having in mind the Portuguese legal scenario, to settle a function-
alized patrimony would allow the parents of a person with disability, for
example, an early determination of the assets received by the descend-
ent-beneficiary, since they are transferred inter vivos but, whenever
transferred donandi causa, these must be taken into account at the donor
succession.?® The settlement of a special asset would also allow the sett-
lors to shape the management and supervision of the patrimonial mass
and to choose someone trustworthy to perform the task (a close friend,
another member of the family, a professional ‘administrator’, etc.). Also,
it would safeguard property against abuse or undue interference from
third parties, a concern often expressed when there is a vulnerable ben-
eficiary. To a certain point, this solution would allow the settlors/donors
to establish a further transmission of the assets to other persons or to
assign other destiny for the goods, whenever the vulnerable beneficiary
doesn’t need them anymore.

6. The way forward in the Portuguese legal context

The Portuguese legal order needs a unitary and efficient solution
to help people face the necessities mentioned in the beginning of this
text. The existing contracts and the available legal instruments are not
sufficient and none of them seems completely suitable. They were not
designed, from the start, with the special goal of supporting a vulnerable
person. Instead of accommodating existing legal solutions, it would be
better if private Law recognizes new ones, considering the singularity of
the needs and concerns involved.

A ‘functionalized patrimony’, ‘special mass’ or ‘separate asset’ set-
tled with the sole purpose of supporting the beneficiary with patrimonial
means would be, de iure condendo, a better answer to the persons’ needs.
Obviously, it would have to be properly regulated by the law, with a clear

25 The brief considerations made, at this point, in the text have as background a specific solu-
tion or asset “design”: the owner of the assets being the beneficiary, as it happens in the Span-

ish patrimonio protegido.
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regime. The settlement act could designate the property management
directives, the administrator, and the organs of supervision and con-
trol (public control is also desirable). The beneficiary would participate
in this act, giving his/her consent. Since the special group of assets is
functionalized to a noble goal, some level of limited liability seems justi-
fied. If patrimonial rights/assets were transmitted to the beneficiary, the
design of this legal regime would be effortlessly compatible with domes-
tic principles.

There is still a long way for Civil law towards the implementation
of the New York Convention (CDPD). The legal regulation of a special
asset in the benefit of persons with disabilities would be a major step in
the Portuguese legal context.
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Autonomy of mortis causa property dispositions
versus legal formalities. Time for a new approach
in Europe?
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Abstract: The issue of the freedom to dispose of property on death
is becoming increasingly important. Events in recent years are generat-
ing increasing interest in succession law. This raises questions such as
whether the current rules on the form of a last will allow an appropriate
disposal of assets. The author presents possible related concepts, includ-
ing the doctrines of strict compliance and substantial compliance, indicat-
ing the differences between them and the desirable direction of further
legal development in this area. The purpose of the article is to suggest a
solution to the problem of an excessively formal approach to the provi-
sions on the form of a last will. This proposal that can be used univer-
sally in the various European countries.

Keywords: testament, last will, substantial compliance, strict com-
pliance, formal validity

1. Introduction

Problems of succession law, from time to time, seem to be of interest
to a wider public than just scholars working in this field. This is usually
the case when some major legislative changes in this area are planned
in a particular legal system, or when the media highlight specific court
decisions, usually questioning them (Crawford, 2019, pp. 269 ff.).
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The pandemic caused by the SARS-CoV-2 coronavirus (which
results in the COVID-19 infectious disease), which brought about a
higher-than-usual human mortality rate and which had the effect,
among other things, of prohibiting the exercise of certain civil liber-
ties, including, for example, a ban on free movement, also provided the
impetus for rethinking legal and judicial solutions in the area of the law
of succession (Horton and Weisbord, 2020, pp. 1-11). During its course
(the pandemic), it quickly became apparent that the use of traditional
instruments of succession law was severely limited, if not impossible
(Purser, Cockburn and Crawford, 2020). One such area where pandemic
problems can be seen at a first glance was the area of making last wills.
During a certain period of the pandemic, despite the increased risk of
death when individuals were in various forms of isolation, due to the
need to use traditional instruments requiring the participation of others,
it was not possible to use certain forms of last wills and prepare a valid
last will. Some legislators have reacted to this problem with considerable
delay (by introducing temporary solutions) and some have not reacted at
all (Zatucki, 2020b, pp. 13-152).

This situation certainly calls for a fundamental rethink of the legal
solutions in force in this area. Although the issue is subject to individual
national regulations (Klasicek, 2019, pp. 29-48), it is now worth taking a
general look at it, in view of analogous problems arising in different legal
systems, and to consider whether similar problems can be avoided in the
future, when the reflection of the testator’s last will is at stake against the
formal rigour of the law.

In this context, it is no secret that there are two opposing regimes
in the world relating to formal rigour in legal transactions on death:
strict compliance and substantial compliance (Zatucki, 2021a, pp. 526-
552) The discussion as to the practical merits of both of them has been
going on for more than fifty years; nevertheless, this has not led to some
uniformity of positions. Although there is a trend towards liberalisation
of the formal requirements of a last will, this is not universal and there
are still some countries in the world that adhere to the doctrine of strict
compliance without exception (Brook, 2018). This state of affairs is not
satisfactory, and further statutory changes are necessary to resolve the
dilemma of whether the last will of the testator or the rigour of the law
should take precedence in favour of the former solution.
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For this reason, in this contribution I will present the current state
of the discussion regarding the statutory solutions concerning the form
of a last will and attempt to formulate postulates de lege ferenda that will
allow the legal solutions to be brought closer towards respecting the last
will of the deceased (at the expense of formal requirements).

2. Strict compliance and its imperfection

Making dispositions of property, both inter vivos and mortis causa, is
natural today. The freedom granted to an individual in this field, derived
from the private law principle of the autonomy of the will of the law sub-
jects (Coumaros, 1931, p. 46; Schapp, 2009, p. 109), has along legal tra-
dition and is now one of the attributes of an individual as an owner and
holder of other rights of a proprietary nature (Brox and Walker, 2018,
pp. S ff.;; Wendel, 2018, pp. 78 ff.). The evolution of legislation in this
area has resulted over the years in the development of at least several
instruments for property dispositions, the effect of which occurs upon
the death of the bequeather, who is the subject of these rights (Kreiczer-
-Levy, 2008, p. 105; di Renzo Villata, 2018; Glover, 2018, p. 411).
These instruments include, in particular, codicils and last wills, succes-
sion agreements and trust constructions (characteristic in particular of
Anglo-American legislation) (Atkinson, 1953). Therefore, a last will is
one of the basic titles of succession, which has emerged over the years
through development of the law in this field and is now believed to be
the most popular of these instruments, most frequently used in practice.

One of the basic requirements imposed by legislators on last wills
is the necessity to prepare them in a special way, described in the law.
This leads to general acceptance of the position, according to which
a last will is a formal legal act (Gulliver and Tilson, 1941, p. 5). This
view is accepted not only in civil law states (Breitschmid, 1995, p. 179),
but also in common law countries (Crawford, 2019, p. 269). Individ-
ual legal systems provide for regulations according to which the dispo-
sition of property upon death by a testator may take place only within
the framework of instruments designed by the legislator (Olzen, 2005,
p. 73; Sitkoff and Dukeminier, 2017, p. 147). These instruments are
commonly referred to as the form of a last will. The testator’s declaration
of last will cannot therefore be made in any way, but must take one of
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the forms provided for by the law (Tampieri, 1998, p. 119). For this rea-
son, according to the various legal provisions, failure to comply with the
formal requirements of last wills, and therefore failure to comply with
the rules on the form of last wills, has generally (and often still does)
lead to the invalidity of a will (Zatucki, 2020a). However, some legal
systems have found few solutions to maintain a last will in force (as a
valid will) despite being prepared in contravention of the provisions of
the law on testamentary formalities. This is most often not a situation
familiar to European legislatures, including Poland or Portugal, which
take a very strict approach to this issue. These countries, as well as the
majority of European countries, can be characterised in this context as
countries with solutions based on the doctrine of strict compliance: the
incompatibility of a last will with formal requirements means that the
will is invalid in every case. The other pole is that of substantial compli-
ance — despite the last will’s non-compliance with formal requirements,
it may be upheld as a valid will with legal effect.

In the light of the above, it is not surprising that in individual legal
systems it has been argued many times, among others, that the current
formal rigour does not correspond to modern times, not even taking into
account the opportunities created by new technologies, which has been
stressed especially in recent years.

The imperfection of this system can be seen, for example, in the
case of a handwritten will, where it is rather commonly accepted that
this type of will must be preserved on a durable medium, which in the
opinion of the vast majority of the debaters (at least in the countries of
continental Europe, where the form of a will is generally treated rigor-
ously) makes it impossible to consider a will written on a tablet as a valid
will (Wéjcik and Zoll, 2006, p. 83; Gee, 2016, p. 149). In a place where
succession law is entering the digital world, there are, moreover, a num-
ber of doubts, and traditional instruments from this area are not able to
meet today’s requirements (Hoeren, 2005, p. 2113). These are not only
observations of today when attempts are made to make an act of last will
by means of SMS (text) messages (Nichol v. Nichol, 2017), leaving a file
in the memory of a computer (MacDonald v. The Master, 2002), send-
ing an e-mail (Mahlo v. Hehir, 2011) or using a webcam for this purpose
(Estate of Sheron Jude Ladduhetti), but also known examples found in suc-
cession law textbooks, including an attempt to make a will by means of
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recording on a gramophone record (German Reich Supreme Court, 1935),
cassette tape (Estate of Robert G. Reed, 1981), floppy disk (Rioux v. Cou-
lombe, 1998) or DVD (Mellino v. Wnuk, 2013), most of which ended neg-
atively for the testators and did not have legal effects after their death.
This state of affairs seemed and still seems unsatisfactory to many.

For this reason, it is increasingly felt that there is a need for change.
Various solutions are being considered, bearing in mind that the provi-
sions on the form of a will have important functions in succession law. It
can be pointed out here that the doctrine believes that the wills formal-
ities regulations have four functions: evidentiary function, channelling
function, cautionary (ritual) function, protective function (Gulliver and
Tilson, 1941, pp. 1-39; Ponath, 2006, p. 442; Zatucki, 2018, pp. 167-
196). The implementation of the first of these functions in the area of
the wills formalities is aimed at providing reliable evidence of the tes-
tator’s intentions and the circumstances in which the will was created.
The channelling function of the provisions on the form, in turn, serves
to unify the process of passing the inheritance estate to the heirs. The
cautionary function is intended to make the testator aware of the seri-
ousness of the action performed. The creation of a protection mecha-
nism, on the other hand, is primarily aimed at protecting the testator
from external pressures and enabling him/her to create a last will freely
(Gulliver and Tilson, 1941).

The preservation of these functions, according to many, is essential.
They are the basis, the starting point, for looking for possible solutions
to make the provisions on the form of a will more flexible.

3. Substantial compliance

An important direction that can be observed in individual legal sys-
tems, as an expression of the above mentioned trend (to liberalise the
law), is the search for solutions allowing to keep in force the mortis causa
disposition (Muscheler, 2014, pp. 24 ff.), which, although it does not
meet all the requirements for this type of legal actions, it is, really, — as
one may think in the given circumstances — a disposition of the testa-
tor in case of death (Champine, 2014). It is connected with the accept-
ance of the principle of protecting the testator’s intention as one of the
most important, if not the most important, value protected by the law of
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succession (Aloy, 2016). Thus, the doctrine of strict compliance (charac-
terised by a strict formalism) is increasingly often abandoned in favour
of the doctrine of substantial compliance and its variations, according to
which the fulfilment of the testator’s last will is the most important, and
therefore the testator’s wishes and intentions must be respected despite
certain formal errors in the will (Langbein, 2017).

This concept, based on observations of jurisprudence and some nor-
mative solutions of selected countries was extensively presented in the
science of law of succession in 1975 by John H. Langbein (Langbein,
1975). It now appears in some legal systems as a basis for normative
solutions to protect the testator’s last will, which significantly allows for
its fuller reflection. It is at its basis that selected legislators refer to the
construction of a “harmless error” of the testator or “clear and convincing
evidence” of testation (Horton, 2015).

These solutions oscillate around the intentions of the testator, who
wanted to dispose of the estate in case of his death, but was unable to
do so in a manner dictated by the provisions of the applicable law. Such
constructions occur primarily in common law systems, which is most
probably due to the fact that until recently the various legislations in this
circle approached the formal requirements of wills very rigorously, as
well as perhaps because these systems are based on a wide discretionary
power of the judge, which makes it somewhat easier to implement them
in such realities (Baron, 2016). The law of succession is also familiar
with other constructions whose effect is similar (Zatucki, 2021b). As
one may think, individual legislators have not yet said the last word in
this respect.

Such concepts are largely based on a well-known article published
in 1975 by John H. Langbein in his famous article entitled “Substantial
compliance with the Wills act”. He argued that the law of wills is notori-
ous for its harsh and relentless formalism and the most minute defect in
formal compliance is held to void the will, no matter how abundant the
evidence that the defect was inconsequential (Langbein, 1975, p. 489).
He advocated that the insistent formalism of the law of wills is mistaken
and needles, the finding of a formal defect should not lead to automatic
invalidity of a will, but to a further inquiry: "does the noncomplying doc-
ument express the decedent’s testamentary intent, and does its form suf-
ficiently approximate formality to enable the court to conclude that it
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serves the purposes of the law” (Langbein, 1975). At that time, he was
convinced that the courts should have developed a substantial compliance
doctrine as a matter of judicial interpretation of the wills formalities law.

Some jurisdictions around the world have introduced this type of
arrangement, including Australian states, US state legislatures, Cana-
dian provinces and Republic of South Africa, among others (Zatucki,
2021b). Some, however, such as the already mentioned Portugal and
Poland, are still on the opposite side and adhere to strict compliance. Is
it time for a change? There are many indications that it is. The question
then is how to make such a change?

4. Adaptation of the doctrine of substantial compliance to stringent
regimes

With the above in mind, a necessary solution to make the succes-
sion law of individual states more flexible, it may be thought, is to take
existing solutions based on the doctrine of substantial compliance and
emulate them into the succession law of the countries applying formal
rules strictly (Horton, 2017). Such a solution can be achieved in several
ways.

Firstly, there is an increasingly noticeable trend towards broadening
the catalogue of available forms of wills in the individual states or lib-
eralising the prerequisites for making last wills according to the forms
already in existence (Sasso, 2018). In recent times, this has been par-
ticularly evident during the pandemic, when some states’ solutions were
liberalised significantly (Anand and Arora, 2020). However, it was not
only the pandemic that prompted the introduction of new solutions, but
also, and perhaps above all, technological changes. In recent years, there
has been, for example, discussion of the need to introduce into succes-
sion law such forms of wills as the electronic will (Gary, 2020) or the vid-
eotestament (Cottier, 2014; Zatucki, 2018), which seems to be a step in
the direction of modernising the existing regulations of succession law.

Secondly, there is also a noticeable trend towards the introduction
into the law of solutions that allow wills to remain in force despite their
having been drawn up contrary to the provisions on the form of a will
(Gary, 2019). Such solutions are, of course, based on the concept of sub-
stantial compliance and aim to reflect the testator’s actual will (Scalise,
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2020). The widening impact of this doctrine can be seen, for example,
in more American states (Frerichs and Kovacevic, 2020) or, for example,
in England (Hedlund, 2019), where the need to implement it is being
discussed more and more boldly. This is certainly a step in the right
direction.

Thirdly and finally, there is at least one more possibility that com-
bines both of the above trends into one. Such a way might be to intro-
duce into the system of succession law only a general definition of the
form of the will and the related minimum requirements for such a dis-
position, which, I believe, could consist merely in the need to preserve
the testator’s declaration of will, but without indicating the specific form
and manner of this preservation, while at the same time imposing on
the authority applying the law the obligation to determine whether the
testator’s declaration in question contains a mortis causa disposition of
his estate. It is the preservation of the testator’s last will that is the most
important task of the provisions on the form of a will; without the preser-
vation of the testator’s will there can be no will. The manner in which the
will is preserved is of secondary importance, as is borne out by the diver-
sity of provisions on form in the various legal systems (Thirugnanam,
2017). The legislators place the emphasis primarily on the material ele-
ment (the medium) and not on the manner in which the last will is made
known (Rescigno, 2017). Under such an assumption, the problems con-
cerning the forms of wills currently existing in many legal systems would
cease to play a significant role; whether the testator makes a declaration
of will in the presence of a clerk, notary or witnesses would become irrel-
evant, as would whether he makes the declaration orally or in writing
(Vukotic, 2017). The burden of proof that there is a will would be shifted
to another dimension. Assuming, on the other hand, that such a solu-
tion would continue to fulfil the functions indicated for the form of a will
[i.e. 1) evidential; 2) standardising; 3) warning and 4) protective], the
question arises of the possibility of constructing the model of testamen-
tary succession in such a way as to make it possible to testate freely while
at the same time providing reliable evidence of the testator’s intentions
and the circumstances under which the will was prepared, to standard-
ise the process of passing the inheritance property to the heirs, to make
the testator aware of the seriousness of the act being performed or to
protect him against external pressure. This is certainly a challenge for
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individual legislators (Raventos, 2016). The realisation of the indicated
functions by such model testamentary succession rules would depend
on the configuration of the proposed solution.

5. Possible new solution

I have already proposed a suitable solution in another contribution
(Zatucki, 2021b). I pointed out that if the future statutory regulation in
this area were to be shaped in general terms, what seems necessary and
appropriate, the provision on the obligation to comply with the form of a
wills could read as follows:

“The testator may create a will in such a way that he expresses his testa-
mentary intention by any conduct which reveals his declaration of will suffi-
ciently, and his declaration is preserved on any medium which makes it possi-
ble to reflect it in a way which allows the person making this declaration to be
identified”.

Then, in principle, the other provisions contained in the individ-
ual laws on the form of wills (providing for types of wills form) would be
redundant. In this case, there would be no need for further development
of the provisions on form and no need to consider whether the current
opportunities created for legislators should be supplemented in the light
of technological change and the needs of society.

This proposal reconciles the strict compliance doctrine with the sub-
stantial compliance doctrine, and causes that no other regulations con-
cerning testamentary formalities shall be necessary to ensure that the
testator’s intentions are carried out (Gray, 2019, pp. 340 ff.). The eval-
uation of the testator’s performance would become a one-stage assess-
ment. After such a change, a will would still be a formalised legal act,
although this formalism would not refer to any particular type of testa-
mentary form, but would allow for the testator’s freedom of choice in this
regard, requiring only the preservation of a declaration of will in virtu-
ally any way. It may be a solution that enables the last will, which, under
many circumstances, should be regarded as having been expressed une-
quivocally but in contravention of the law, and therefore often invalid
under the current rules.

This would, I think, minimize the negative effects of informalisation
of current solutions, and reconcile the strict and the substantial concepts
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of wills formalities. The most important value in succession law would
still be to reflect the will of the testator, to graciously refer to animus
testandi and testator’s intent (Langbein, 1987), while preserving all the
functions of the wills formalities regulations and using the unquestion-
able favor testamenti rule as a tool to reflect the last will (Aloy, 2016,
p. 11). This would achieve the goal of increasing the availability of suc-
cession planning tools. This availability will be independent of pandem-
ics or other unforeseeable external circumstances that may occur in the
future (Purser, Cockburn and Crawford, 2020)

The proposed solution should also not be regarded as a complete
informalisation of the will. A total departure from formalism could lead
to a blurring of the boundaries between valid and invalid wills, between
a will and a draft or other document (Holmes, 2014, p. 261). The pro-
posed solution runs no such risk. The wording of the proposed provi-
sion, with its emphasis on the testator’s expression of a testamentary
intention manifested by his conduct, the possibility of identifying the
testator and of reconstructing the last will after his death, as manda-
tory requirements in any will, should prove sufficient to establish with
a degree of probability verging on certainty that there is a last will in the
case in question. Comparing this solution with the provisions currently
in force regarding, for example, the validity of oral or holographic wills,
the proposal seems to entail no bigger risks than the provisions already
in force (Brown, 2005, p. 107). It certainly brings a breath of fresh air to
models based on ancient models (du Toit, 2020). By means of the pro-
posal, the possibility of seeking to uphold the testator’s last will and tes-
tator’s actual will appears wider (Zatucki, 2021b). The drafting of wills
would become simpler and formal obstacles would no longer constitute
a barrier to the assessment of whether a will is valid in substance, i.e.
made with the animus testandi. It is this last element that is the most
important in a testamentary succession, just as the reflection of the tes-
tator’s last will is the most important value of succession law to be pur-
sued. Such a proposal also ensures the widest possible freedom of testa-
tion, enabling the testator to freely dispose of his property upon death.
The question is: are we ready for such a new approach?
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6. Some conclusions

Potential changes to the law of succession should not be made too
frequently. Technological changes, extraordinary circumstances, states
of emergency - all of these should be irrelevant to the operation of the
law of succession, in particular in view of the will of the testator to pass
on his estate to his heirs (Durdi¢-MiloSevi¢, 2021). The instruments
of the law of succession should be technologically neutral and allow,
in principle, in all circumstances, the disposal of property upon death
(Stilinovi, Trg and Hrvatske, 2021). These are the assumptions which
should, in all probability, guide anyone contemplating a change to the
current arrangements of succession law.

The need for such changes is however plain to see, especially when
it comes to assessing the practice and its dilemmas. However, the direc-
tion that future changes should take is not so obvious. These are cer-
tainly dilemmas worth debating. The doctrine of substantial compliance
and the examples of its application can provide a good starting point,
as it is the solution that appears to be in line with contemporary needs
(Zatucki, 2021b). The evolution of succession law must move in the
direction of its modernization and flexibility. This should be recognised
by all countries adhering to the doctrine of strict compliance (Sandoval,
2019). It is not possible to reconcile the most important value of succes-
sion law, which is the will of the deceased, with formalistic compliance
with the rules on the expression of that will.
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“Wake up and smell the manure”: rethinking will
and succession in light of private property

PEDRO COUTINHO*

Abstract: Portuguese succession law relies on an out-dated para-
digm, dating back to an agrarian society, large families, and fostered by
a paternalistic dictatorship. This legal paradigm endures in spite of the
fact that the underlying society has long ceased to exist and in spite of
the fact that its supporting dictatorship has been abolished since the rev-
olution of 1974 and ensuing Constitution of 1976. An urgent revamp-
ing of the Portuguese inheritance system is necessary, considering the
relevant constitutional values, chief of which is private property and its
social function.

Keywords: Succession law; mandatory heirs; Portugal; private prop-
erty; social function of property; means of production size.

1.) A famous Portuguese law professor used to say that you can
smell the manure in the Portuguese civil code. This is so because our
Civil Code (CC) dates from 1966, a time when Portugal still lived under
a conservative dictatorship and our society was mostly agrarian and
rural. As such, the Civil Code often reflected this reality and parts of it
are grounded on a rural and agrarian paradigm. This is evident when
we consider, for instance, its extensive regulation of the ownership and
usage of water,! the norms pertaining to the planting of trees and shrubs?
- along with the ones regarding the picking of fruits and the wood result-
ing from the cutting of trees® — as well as norms specifically regulating

* Universidade Luséfona e Universidade do Minho.

L Articles 1385 to 1402, amongst others dispersed throughout the Code.
2 Article 1366.

3 Articles 1367 and 1368, respectively.
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the exchange and fractioning of lands fit for agricultural use.* Naturally,
over time the Civil Code has been subject to numerous changes — 83
of them, to be precise — including an extensive one resulting from the
change of political regime and the entry of the 1976 Constitution into
force. While these changes have rewritten or eliminated some of the
more anachronic norms, such as the one concerning “fierce and evil ani-
mals,” the overarching rural paradigm remains.

2.) Like all “western-style” constitutions — a concept coined by
ERHARDT SOARES (1986-87) — the Portuguese Constitution protects pri-
vate property as a fundamental right, in its article 62. The constitutional
protection of private property includes its transmission upon death, “in
accordance with the constitution.” Naturally, as is evidenced by the fact
that article 62 protects private property “in accordance with the consti-
tution,” private property is not an absolute right and may be subject to
restrictions. While article 62 does not specify the scope and purpose of
those restrictions, the quoted expression — “in accordance with the con-
stitution” — means that we must understand the fundamental right to
private property within the constitution as a whole, with its particular
set of values, purposes and goals. This is something that the legislator
must take into account when establishing and regulating private prop-
erty, including transmission upon death, on an infra-constitutional level.

When we place private property alongside constitutional values, it is
clear, in my view, that an adequate constitutional reading of it will con-
clude that private property has a social function. That is to say, it must
not be read in 19th century fashion, as an absolute expression of indi-
vidual liberalism, and merely conferring rights but rather also as confer-
ring obligations and as a factor for making real the idea of common good
— something particularly relevant when we refer to productive goods.

4 Article 1376.

5 The now revoked article 1321 used to state, under the title “Escaped fierce animals”, that:
“Fierce and evil animals that evade the encircling in which their owner keeps them may be
destroyed or freely occupied by any person who finds them.”
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3.) An area where, I argue, the rural paradigm remains unchanged
is the one regulating succession law. Succession law is, in fact, the area
of civil law that denotes the most resistance to change (XaAvIER and
CoUTINHO, 2020, p. 693). While significant restrictions to mortis causa
disposition have been known in the Iberian Peninsula since very early
on (for a detailed account, see MariANO, 2019, pp. 749 ff.), the main
pillars of its current regulation are closely linked to the role the family
unit played in our autocratic and paternalistic society under the dictator-
ship of 1926-74. The family was, under this regime, not only a nuclear
element of society but also, according to article 11 of the 1933 Consti-
tution, an instrument for the conservation and furtherance of race, and
the foundation of all political order.® Therefore, legal steps had to be
undertaken in order to ensure its continuation. Even today, after this
concept of family has been left behind, legal authors affirm that social
reasons dictate the existence of inheritance mechanisms to ensure the
sustenance of the family (CARvALHO FERNANDES, 2008, p. 31). Thus,
the Portuguese Civil Code establishes a number of restrictions to mortis
causa transmission of property. Chief amongst these is the imposition of
mandatory heirs — article 2157 CC — comprised of spouse, ascendants
and descendants. This means that, should any of these be alive at the
time of the de cuius’ passing, the percentage of his estate that he can dis-
pose of by his free will is significantly reduced.” Therefore, in spite of the
existence of an abstract right to dispose of property through a will and
testament, the real scope of that right is severely constricted. The pur-
pose of this, it must be underlined, is the protection of the family, which
could otherwise be deprived — in the legislator’s view — of its means of
sustenance. Alongside this limitation, the situations that allow for the
removal of a mandatory heir are solely those explicitly defined in the law
— articles 2034 and 2166 CC — which are very few. The restrictions of
the de cuius’ will go so far as to allow mandatory heirs to impeach dona-
tions and gifts made in life by the deceased, should that be necessary to
guarantee that the heirs receive the percentage they are entitle to. This

6 Article 11 stated: “The State ensures the establishment and defence of the family, as a
source of conservation and furtherance of race, as the primary basis of education, discipline
and social harmony, as the foundation of all the political order through its aggregation and
representation in the parish and municipality.”

7 By 50% or by two thirds, depending on the case.
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mechanism is established in article 2168 CC. While it must be exercised
within 2 years of the acceptance of the inheritance, the Civil Code does
not limit how far back you can go, so it is theoretically possible that a gift
made 10 years ago, or more, can be annulled, which raises numerous
problems from the point of view of legal security.

The author of the succession must not only respect the percentage
of the inheritance legally defined for each mandatory heir but is also, in
accordance with article 2163 CC, forbidden from indicating which con-
crete parts and goods of his estate will be accorded to each heir. Such
determination will only take place after the passing of the author of the
succession (XAVIER, 2016, p. 39).

The application, over the course of an extended period, of these
rules has had some negative impacts, however. As families through
the 30s, 40s SOs and 60s in rural Portugal tended to have lots of chil-
dren — 5, 6, 7 or more — and, more often than not, inheritances were
mostly comprised of land and not money, the need for property to
remain within the family has led to fragmentation and to the dimin-
ishing size of plots, sometimes to a ridiculous size. Along with the fact
that, due to certain customs in the way inheritances were split,® plots of
land of the same owner aren’t adjacent to each other, this has lead, in
some areas of the country, to a situation where plots are so small that it
is not practical to farm them, something that has certainly contributed
to the abandonment observed in the innermost areas of Portugal. This
situation not only affronts constitutional values regarding territorial and
social cohesion but also generates negative externalities, such as forest
fires (CouTiNnHO, 2022, p. 77). It is also worth noting the link between
property rights, including, naturally their transmission upon death,
and wider issues such as the environment and sound usage of land, as
defended by Scruton (2013, pp. 137 ff.).

8 Inheritances in such contexts were usually split while both parents were still alive. but
nearing the foreseeable end of their lives. The whole of the parents’ estate, mostly lands, was
listed and divided into groups of properties of approximate value, sometimes with the help of
an outside valuator - a village elder or respect person -, according to the number of heirs. The
plots comprising each group were then listed in what was called a “sheet”, which was given
a number. Then, the (presumptive) heirs would draw lots over the sheets. The need for each
sheet to have a value as close as possible to the other often meant that plots of land had to be
split up, hence the referred fragmentation.
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4.) While article 62 of the Constitution certainly gives the legislator
room to accommodate the protection of the family — which also enjoys
constitutional credentials, in articles 36 and 67 of the Portuguese Con-
stitution — into the inheritance system, it is doubtful, to say the least,
that it should be the only value served by it. Whatever option the leg-
islator makes should take other constitutional values into account,
such as individual freedom, also constitutionally protected, and which
includes the right to do with one’s property as one sees fit. It is also
worth noting that private property is protected as a fundamental right
due to its connection to human dignity and because the voluntary pur-
chase, selling and disposition of goods is considered an extension of an
individual’s personality. Rui MEDEIROS (2017, p. 901) states that the
Constitution “protects private property because it regards it as a space
of personal autonomy, that is to say, as a necessary instrument for the
fulfilment of freely set life projects, responsibly undertaken, and that
cannot and must not be interrupted or made impossible by oppressive
external interferences.” Therefore, this is something that the legislator
must be mindful of when establishing a succession system and therefore
restricting a person’s ability to freely dispose, mortis causa, of his own
property. As a rule, the individual should be able to freely dispose of the
entirety of his estate, as that is what stems from the constitutional rules
regarding private property, as well as from a general idea of freedom of
the individual underlying fundamental rights. This does not require fur-
ther justification. What does require further justification are limitations
and restrictions of these principles. However, as explained above, limi-
tations of the right to dispose of property upon death in the Portuguese
case are so abundant and so severe that some doctrine (MARIANO, 2019,
pp. 767 ff.) questions whether if, in view of all sociological and legal evo-
lution in recent years, they pass the proportionality test required by the
Portuguese Constitution (article 18) in order to be valid restrictions. As
a result, some key aspects of our succession system border, at the very
least, on unconstitutionality.

5.) Moreover, it is questionable, in my view, that the constitutional
protection afforded to the family institution necessitates such restric-
tions as exist in our civil law. As previously explained, the existence of
mandatory heirs grounds itself on the need of the de cuius’ property for
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the continuation of the family but also on the bonds of solidarity within
the family circle (XAVIER, 2016, p. 25).

Regarding the first argument, it must be said that it is frequently
stated but seldom explained, at least in the current sociological context.
Why is it that, as a rule, the legislator assumes that, should the de cuius
opt to dispose of his estate outside the family, this will lead to an ina-
bility of the family to provide for itself? This is a train of thought that
only makes sense when you think of both family and property within the
rural paradigm mentioned before, when people lived of the land. That is
clearly not the case today, at least in general.

Regarding the second argument, it must firstly be stressed that in
current times, for better or worse, familial bonds have a far less absolute
character than in other times. Family bonds, particularly those arising
from marriage, have a far less definitive nature than before. That being
said, there is no doubt in my mind that, even today, the bonds of familial
solidarity may be used to justify legal obligations. However, taking it to
the extent where someone cannot dispose of his/her inheritance accord-
ing to his/her own will, simply because of the fact that he/she has close
living relatives, undermines a fundamental ideal of liberalism, which is
the idea that we are, primarily, responsible for ourselves. It places the
burden of providing for the relatives on the deceased, rather than on the
relatives themselves. This does not mean, naturally, that there aren’t
situations where the ability to freely dispose of the inheritance should
be limited on grounds of familial solidarity, for instance when ascend-
ants or descendants are physically or mentally incapable of providing
for themselves.

Furthermore, the guarantee of inheritance can have the perverse
consequence, in cases of significant wealth, of generating idle people,
who abstain from working and generating social value due to the fact
that they know they will inherit a substantial amount. And they know
because they have a legal right to that inheritance. The question I pose,
to put it simply, is: why should you have a legal right to inherit anything
when that something is not necessary for your sustenance, nor are you
unable to provide for yourself? In the absence of a satisfactory reason for
such mechanisms, what we are faced with is an unjustified limitation of
the right to transmit your property in case of death.
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6.) This must be considered alongside the social function of prop-
erty. The social function of property is usually invoked in order to estab-
lish limitations and restrictions to property, to prevent misuse, abuse
or abandonment. In other words, to ensure that there is an operative
side to the social function of property that distinguishes it from its 19th
century counterpart. However, I argue, that cannot be its sole purpose.
Indeed, the legislator must consider the social function of property not
only as a reason for limiting private property but also as a reason for not
limiting private property or even for removing existent limits. This is so
because, in some cases, it is limiting private property that can inhibit it
from performing its social role; and it is setting it free that will allow it
to accomplish its social function. Consideration of the social function
of property is particularly relevant when referring to transmission of
productive goods upon death. The example of the effect of decades of
application of the current succession law on the use of agricultural land,
previously mentioned, is a clear indication of the negative impact that
can occur. But it is by no means the only one. Another good example
is the case of family businesses. Through the application of Portuguese
succession law, control of a family business might pass to someone thor-
oughly unqualified for it or, alternatively become unmanageable. Either
option will likely prevent the company from actively fulfilling its role in
generating wealth, employment and well-being and, therefore, fulfilling
its social function.

7.) As I believe it is clear from all that was just affirmed, Portuguese
succession law is out-dated and requires deep changes in order not only
to adapt it to the current sociological reality, but also to align it with the
spirit of the Constitution. In broad terms, these changes should rein-
force the role of the individual’s will, by reducing the quota which he
cannot dispose of or, more radically, eliminate it as whole and allow for
the free disposition of the entirety of his property through will and tes-
tament or through donations while living. Deviations from these terms
should occur only when reducing the scope of the individual’s will is
strictly necessary to ensure the sustenance of close relatives who are
unable (and not unwilling) to provide for themselves.
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Taxation of Fiduciary Structures

PAULO DA ROCHA PICHEL*

Abstract: The tax recognition of trusts formed abroad brought
certainty to the tax treatment of preexisting trust structures linked to
HNW families redomiciling to Portugal, following the enactment of the
NHR regime. This has created a legal and financial ecosystem suitable
to address the succession concerns regarding family-owned businesses
considering trusts settled abroad as an alternative to a domestic civil
and succession law perspective still reluctant to introduce new legal
instruments to rule succession or, at least, reapproach old instruments
in accordance with the needs and nature of global families’ estate, in
particular, family-owned businesses. A combined civil and tax law
approach to create or recognize domestic legal arrangements aimed at
implementing a sustainable family governance and succession planning
strategy could help increase the growing international relevance of Por-
tugal as a jurisdiction capable of addressing socio-economic concerns of
family-owned businesses intergenerational continuity.

Key words: Personal Income Tax; non-habitual tax residents; fidu-
ciary structures; recognition of foreign trusts; family owned businesses
continuity.

Introduction

The Non-Habitual Tax Residents (NHR) Regime aimed to attract
new tax residents, including high-net-worth (HNW) individuals whose
income derives essentially from financial stakes. Under the NHR, finan-
cial income obtained abroad will be exempt in Portugal if such income
can be taxed under the applicable double tax treaty (or, in case there

* Lawyer, partner at Durham Agrellos.
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is no double tax treaty, under the OECD MC). In general, interest and
dividends will benefit from the exemption. On the contrary, except for
certain double tax treaties, capital gains and other income will not be
exempt. Furthermore, under the NHR regime financial income obtained
in Portugal does not benefit from any exemption.

In 2015, trusts settled abroad were recognized as fiduciary structuves
in the Personal Income Tax (PIT) Code and the Stamp Tax Code.

The tax treatment of the trust formation is not specifically addressed
by the PIT and Stamp Tax Code and, therefore, depends on the civil law
qualification of the legal arrangement settling the trust.

With regard to distributions throughout the trust period, they are
essentially governed by the PIT Code, and treated as investment income.
In this context, doubts may be raised on the PIT treatment of repayment
to the settlor of apportioned capital. Furthermore, CFC rules are poten-
tially applicable to address the trust’s net earning not distributed to the
beneficiaries.

As to the distributions on the extinction of the trust, distributions
to the settlor (treated as an onerous transaction subject to PIT) shall be
distinguished from distributions to other beneficiaries (construed as a
gratuitous acquisition subject to Stamp Tax if a relevant connection with
the Portuguese territory exists).

For distributions subject to PIT, the NHR regime may, in limited cir-
cumstances, determine the exemption of income deriving from the trust
to the settlor or beneficiary that have the NHR status.

The recognition of foreign trusts brought certainty to the tax treat-
ment of preexisting fiduciary structures linked to HNW individuals aim-
ing to become tax residents in Portugal under the NHR. This, in turn,
helped change the classically suspicious perception on foreign trusts,
which is progressively being considered as an alternative relevant suc-
cession instrument by Portuguese-based families.

1. The Portuguese NHR Regime: General Remarks

In 2009, Portugal introduced the NHR Regime aiming to attract
new residents (individuals that were not deemed resident in Portuguese
territory in the previous five years). The regime was designed to attract
pensioners, individuals that develop high-value-added activitiesand HNW
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individuals whose income derives from financial and entrepreneurial
investments. The applicant may benefit from the regime for 10 years
(non-renewable).!

Although some exceptions may apply, the regime is based on two
fundamental pillars: the exemption of income obtained abroad (effec-
tively subject to tax in case of employment or business income deriving
from high-value-added activities, or that can be subject to tax in the
source State in case of financial income), lower flat tax rates for certain
kind of income that otherwise would be subject to progressive tax rates
(20% for employment or business income deriving from high-value-added
activities, 10% for pension income obtained abroad).

In regard to the taxation of financial income, the NHR regime
is based on a domestic unilateral rule that establishes the exemption
method to eliminate juridical double taxation.? As general rule, finan-
cial income obtained abroad will be exempt in Portugal if such income
could be taxed at source under the applicable double tax convention or,
in case there is no double tax convention applicable, such income could
be taxed at source under the OECD Model Tax Convention on Income
and on Capital (OECD MC). The exemption does not apply to income
deriving from blacklisted jurisdictions as listed in a Ministerial Order,
periodically reviewed.?

In most double tax treaties on income and on capital Portugal has
entered into, interest, dividends and royalties may be taxed at source
and will, therefore, be exempt in Portugal. However, capital gains and
income qualified as “other income” under the OECD MC terminology,
will, in principle, be subject to tax in Portugal because they may not be
subject to tax at the source State under the applicable double tax treaty.*

L See article 16(8)-(12) PIT Code. For a detailed analysis of the NHR Regime foundations,
see PALMA BORGES, Ricardo da and SOUSA, Pedro Ribeiro de, (2011).

2 See article 81(4)(5) PIT Code.

3 See Ministerial Order 150/2004, of January 13, as amended.

4 Relevant exceptions apply. For instance, under the Portugal/Brazil Double Tax Convention,
capital gains obtained in Brazil may be taxed in Brazil, therefore such capital gains are exempt
in Portugal; under the Portugal/United States or Portugal/Canada Double Tax Convention,
income qualified as “other income” may be subject to tax at source. Therefore, in situations
covered by the referred double tax treaties, for instance, distributions from funds that do not
qualify as dividends (e.g., funds that do not have a corporate form) are exempt in Portugal.
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2. The taxation of foreign trusts

Fiduciary structures are expressly addressed in the Personal Income
Tax (PIT) Code and the Stamp Tax since 2015.5 The terminology used
is not particularly accurate given that the concept of fiduciary structures
seems to entail segregated patrimonies (as is the case of trusts) but also
entities that have legal personality (as family foundations). In this con-
text, I will be addressing trusts that qualify as fiduciary structures.

2.1. Trust formation

The PIT Code does not refer the nature of the legal arrangement
settling the trust. In the absence of any specific tax rules on the subject,
the tax treatment of the legal arrangement depends upon the private
law arrangement under the applicable substantive law. Therefore, not-
withstanding difficulties in connection with property in trust located in
Portugal, in accordance with private international law rules, the legal
arrangement concerning rights in personam is, in principle, governed
by the law appointed by the settlor in the trust deed.® In the majority of
express trusts, the settlor divests himself from his legal interest in the
property in trust but the trustee will hold a mere legal title to the prop-
erty in trust (“nominal ownership”) as he will hold it for the beneficiary
who (eventually) gains an equitable interest in the trust property.’

Thus, the transfer of property to be nominally held by the trustee is
not a transfer for consideration given that the settlor will not receive any-
thing in exchange for the transfer of assets, but it is also not a gratuitous
transfer to the trustee because he/she will only manage but not enjoy the
property and it is not a gratuitous transfer to the beneficiary unless he/
she actually enjoys the property or its fructus.®

5 See articles 5(2)(t), 10(1)(b)(3), 10(1)(j), 10(4)(g), 12(8), 18(1)(q), 72(18)(c), 72(22), PIT
Code and articles 1(3)(h), Stamp Tax Code.

6 See article 41 Portuguese Civil Code. Cf., PaTrRA0, Afonso, (2011), pp. 400-403; PIRES,
José Maria Fernandes, (2017), p. 282.

7 PANESAR, Sukhninder (2017), p. 159.

8 The transfer of title is based on the trust instrument which may include an onerous dona-
tion arrangement from a civil law perspective. Given that such transfer is qualified as an
onerous donation for civil law purposes, the transfer cannot be construed as a gratuitous acqui-
sition of assets («aquisicdo gratuita de bens») under article 1.1 of the Stamp Tax Table. Against,
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It is important to note that the split of property in trust results from
the trust instrument and not the transfer of title. In fact, a trust can also
be formed by declaration of a self as trustee and, in this case, there is not
a transfer of property.°

From a functional standpoint — i.e., a relevant transfer of wealth
for tax purposes — the mere split of property between management
and enjoyment functions on the trust ‘formation’ is much closer to
an asset ring fencing to be subject to a particular contractual discipline
than to an asset transfer. Under this rationale, the formation of a trust
should be construed as tax-neutral both from the settlor and the trustee
perspective.l©

P1rES, José Maria Fernandes, (2017), pp. 290-291, considers that Stamp Tax applicability
depends exclusively on the gratuitous nature of the acquisition. Therefore, the Author con-
cludes that if the trust formation is based on a donation to the settlor, this is necessarily a
gratuitous transfer subject to tax (and not exempted) due to the lack of ‘onerousness in this
arrangement. However, in fact, donations in the context of the split of property in trust are
qualified as onerous donations («doagdo modal» or «doagdo onerosa»). See LoBo XAVIER, Rita
(2016), pp. 120-122. The acquisition has an onerous nature although it is not an acquisition
for consideration because it is a donation. See also BARREToO MENEZES CORDEIRO, A. (2014),
p. 1116.

9 PANESAR, Sukhninder (2017), p. 163. But PIREs, José Maria Fernandes considers that,
to create a trust by appointing a trustee, the transfer of property is a structural element of
such arrangement - see “O Regime Fiscal do Trust”, p. 290. I think the transfer is a completion
requirement but not a structural one. In some situations, the trust may be formed even where
there was not yet a transfer of property because the settlor has done everything in his power
to transfer the assets (there is no return) although such transfer was not completed because a
third-party act to perfect the transaction is missing. See PANESAR (2017), p. 167-168.

10 See, however, Sousa DA CAMARA, Francisco (2017), pp. 488-489, 494. The Author sus-
tains that “this contribution to the trust is not a sale and the settlor does not receive assets
in return. Moreover, in the absence of a specific provision, this is not a gain with tax conse-
quences to the foreign trust or trustees abroad.” However, the Author seems to admit that a
‘contribution’ to a non-revocable trust of assets located in Portugal may trigger CIT in Por-
tugal for the trust or the trustee. I disagree with this fundamentally because I think that the
segregation of trust property cannot be construed as a contribution to the settlor. Moreover,
the property in title acquired by the trust is not for enjoyment but for management only (it is
an onerous donation from a civil law standpoint). Furthermore, from a functional perspective,
this so-called ‘contribution’ could be construed as capital endowment but not a donation rel-
evant for determining the trust net profit. In any case, the value of split property for manage-

ment purposes should be null or very low.
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2.2. Distributions from the trust

In general, the PIT Code establishes that income deriving from a
trust not connected to its revocation nor termination should be con-
strued as investment income (rendimentos de capitais).'* The PIT Code
does not expressly address the regime of restitution of ‘apportioned’
capital.

Income generated by the estate in trust may be deemed distributed
to the settlor or beneficiaries under the PIT and Corporate Income Tax
(CIT) CFC rules. CFC rules may apply to income generated in trusts
abroad in two circumstances: the trust is ‘located’ in a blacklisted juris-
diction or the trust income is subject to an income tax lower than 60%
of the CIT rate (12.6%).12 The practical applicability of CFC rules
appears unlikely in the case of trusts with succession purposes for family
owned-businesses because the domestic entity in a comparable situation
would in most cases be tax-exempt due to the applicability of the partici-
pation exemption regime established in article 51 of the CIT.!3

2.2.1. Repayment of apportioned capital

The PIT Code does not expressly address the repayment of “capital
contributions” made by the settlor. This could lead to the interpretation
that the restitution of capital in trust to the settlor would be subject to
tax. This interpretation would, however, be contrary to the ability-to-pay
principle and the right to private property. Thus, the restitution of

- Article 5(2)(t) PIT Code.

12 See article 20 PIT Code and article 66 CIT Code. In accordance with article 72(22) PIT
Code, a fiduciary structure will be considered located in a blacklisted jurisdiction if the fiduci-
ary entity has its headquarters or place of effective management therein or, in case the fiduci-
ary is an individual, if the individual is tax resident in a blacklisted jurisdiction.

3 In addition, there are relevant alternative investment undertakings that although subject
to tax, benefit from broad exemptions (e.g., unit-linked insurance policies, SICAVs, etc.).
The applicability of instruments conceived to tackle ‘entities’ on an international perspec-
tive based on the harmful nature of its beneficial tax treatment is hard to justify if analogous
entities at the domestic level are given the same beneficial tax treatment. See, MoRraIs, Rui
Duarte, (2005), p. 351-355. There is room to argue that a discrepancy of criteria is likely
to trigger discrimination issues. In the end, valid economic reasons to form a trust appears to

remain the fundamental normative parameter to be considered.
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settlor’s capital contributions cannot be construed as a distribution for
this purpose and is, therefore, not subject to PIT.!*

As explained, the tax treatment in Portugal of distributions from
trusts located abroad will depend on the tax treatment of such distri-
butions under the applicable double tax treaty or, if no tax treatment
applies, the tax treatment under the OECD mc.'®

2.3. Revocation and termination

Income deriving from or in connection with trust’s revocation or
termination is subject to PIT and qualified as capital gain as the benefi-
ciary of such payment is the ‘settlor’. The tax base to determine the cap-
ital-gain corresponds to the difference of the amount received and the
initial or subsequent apportionments of capital by the settlor.¢

In both situations — distributions occurring in the trust’s duration
or on its revocation or termination — will be subject to a special flat tax
rate.l”

In the context of the trust’s termination, payments to beneficiaries
other than the settlor are excluded from PIT. In these cases, the trans-
fer of wealth to the beneficiary is construed as gratuitous transfer. For
assets not located in Portuguese territory, the transfer of assets is not
subject to tax.

For assets located in Portugal (e.g., real estate, bank deposits held in
trust in Portuguese banks), a 10% Stamp Tax will apply.*® The transfer

14 See Sousa pA CAMARA, Francisco (2017), p. 491.

5 To ascertain if a double tax convention could apply, it is important to determine the trust
“location” for this purpose. In general, the trust governing law is not a proper criterion to
establish the source of income deriving from the trust. The trustee’s place of effective man-
agement and the public law rules it is subject (complsiance, financial reporting, etc.) appears
to be a criterion more adjusted to establish a connecting factor to a given jurisdiction. This is
consistent with the special provision concerning the location criteria for fiduciary structures
located in blacklisted jurisdictions (article 72(22) PIT Code).

16 See article 10(1)(b)(3) PIT Code. Amounts deemed taxable under the CFC regime should
be deducted to the net value subject to tax (article 10(4)(g) PIT Code).

Y7 Currently, 28% (article 72(1)(c) and (d) PIT Code). If the trustee’s tax residency, headquar-
ters or effective management is in a blacklisted jurisdiction, the applicable tax rate is 35%
(article 72(18)(a) and (c) PIT Code). Taxpayer may opt for the general progressive tax rates.
18 See Stamp Tax Code, article 1.2 Stamp Tax Table.
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of assets from the trust in the context of its dissolution may be construed
as transfer of assets between the settlor and the trustees. Assuming
such approach, an exemption on gratuitous transfer between spouses,
descendants and ascendents in the first line applies (article 6(e) Stamp
Tax Code).?

In any case, for real estate located in Portugal an additional 0.8
Stamp tax on the property tax value applies.2°

3. Distributions to NHR individuals

The NHR regime applies to income subject to PIT. Therefore, in the
context of distributions from trusts, only the distributions subject to PIT,
i.e., distributions occurring within the trust duration period or distribu-
tions to settlor in the revocation or termination of the trust, may poten-
tially have a different treatment if distributed to an NHR. All other dis-
tributions to third beneficiaries occurring on the trust termination are
covered by the Stamp Tax in the terms explained above.

Distributions from trusts should be qualified in accordance with
the lex situationis or, at least, the source State laws, which should be the
trust’s governing law.2!

In principle, distributions from trusts qualify as ‘other income’ for
the purpose of double tax treaties based on the OECD MC. It is arguable
that distributions to the settlor in the context of the revocation or termi-
nation of the trust could be qualified as capital gains, although it is dif-
ficult to regard the beneficiary as the alienator. However, the alienation
of a beneficial interest under the trust may be qualified as capital gains.

‘Other income’ and ‘capital gains’ may only be subject to tax at the
beneficiary residency State under most double tax treaties Portugal has
entered. Thus, such distributions to Portuguese NHR will be subject to
tax and cannot benefit from the exemption mechanism. However, in

19 See, mutatis mutandis, the Tax Arbitration Court decision in CAAD Case 287/2020-T
(2021.06.11), where it was decided that in a fidei commissum arrangement the transfer of
property occurs from the testator to the fidei comissarium. For tax purposes, there is not a gra-
tuitous transfer of property between the fiduciary and the fidei comissarium.

20 See Stamp Tax Code, article 1.1 Stamp Tax Table.

21 See, XAVIER, Alberto (2014), p. 178.

22 See BAKER, Philip (2002); RusT, Alexander (2022), p. 1761.
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certain double tax treaties, the source State is also entitled to tax ‘other
income’ or ‘capital gains’ obtained in its territory. In these cases, distri-
butions to settlors or beneficiaries who benefit from the NHR regime
will be exempt.?3

If the exemption on distribution applies, income attributed under
CFC rules should also be exempt because taxation based on CFC rules
results from a legal fiction whereby non-distributed income is regarded
as income for tax purposes, to avoid a lock-in effect.?* Furthermore, the
nature of income effectively distributed or attributed to the beneficiary
under the CFC rules is the same according with the PIT Code and the
taxation of the investment income effectively distributed is subject to
tax insofar as such income was not yet taxed under the CFC rules.?®
Therefore, the imputed income under CFC rules has the same nature
and qualification of the income effectively distributed. Thus, if the effec-
tively distributed income is exempt, the imputed income under the CFC
rules will also be exempt.

4. The relevance of recognition of trusts settled abroad

4.1. The relevance of recognition for new residents

To influence the nature of foreign investment, public policies (also,
but not exclusively, tax policies) should address the concerns of the
investor they aim to attract. Sustainable long-term investment linked
to the community implies targeting the business owners, the individu-
als and families that run the businesses. The assumption is if we make
them part of the community, involve them in the local and regional
organizations, the economic profile of the investment made therein will
be consistent with such socio-cultural ties. The recognition of trusts
formed abroad was particularly important to bring certainty and ensure
the adequacy of the tax treatment of preexisting fiduciary structures
linked to high-net-worth individuals who established their tax residence

23 See other income provisions in PT/US Double Tax Convention and PT/Canada Double Tax
Convention; and capital gains provisions in PT/BR Double Tax Convention.

24 See Morats, (2005), pp. 258-268.

25 Articles 20(4), 5(2)(t) PIT Code and 66(8), CIT Code.
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in Portugal in the context of the inbound movement of HNW individu-
als produced by the NHR.

However, with some relevant exceptions, the mechanics of the
exemptions on financial income under the NHR regime proves to neg-
atively discriminate income deriving from trusts when compared to
income derived from structures with a corporate form. This is in my
opinion particularly critical in the context of succession of family-owned
businesses because the tax system is negatively influencing the choice of
the adequate legal instruments required to satisfy the stability needs of
intergenerational transition of businesses that serve relevant socio-eco-
nomic interests in the community which go beyond the family and the
heirs. Furthermore, the NHR regime does not address Portuguese source
income. This creates an odd incentive to establish the family holding
structure outside Portugal, as otherwise, the applicable tax treatment
could be more burdensome. This reverse discrimination effect could be
addressed particularly in the context of succession planning given the
socio-economic relevance of interests at stake.

4.2. The relevance of the tax recognition of foreign trusts for Portu-
guese families

The recognition of trusts abroad, together with the enhancement,
use and sharing of experience gained domestically with ‘foreign’ fami-
lies fixing residence in Portugal created a legal and financial ecosystem
particularly suitable to address the succession concerns regarding fami-
ly-owned businesses. In fact, the growing cases of global high-net-worth
families (particularly, but not exclusively, from Common Law jurisdic-
tions) with some relevant connection with Portugal, promoted a system-
atic interaction with alternative legal instruments and arrangements, in
particular, trusts settled abroad. This helped — also with the contribute
of financial information reporting instruments such as the US FATCA
and the OECD Common Reporting Standard — unveil the old wrong
perception of ‘fiduciary structures’ as an opaque instrument used to cir-
cumvent the law.

In this context, the use of a trust instrument to rule the succession
in the context of family-owned businesses is an alternative to be consid-
ered. It is important to note that the problem with the estate succession
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in Portugal is trickier not so much due to some incongruencies on the
tax effects of succession but more and foremost because some restruc-
turing transactions required to implement an effective succession plan-
ning trigger adverse tax effects which prevent its adoption. 2¢

This is in part the result of a civil law perspective very much
attached to an individualistic perspective of property, and a ‘binary’
onerous/gratuitous approach to transactions. It is therefore difficult to
plan succession from a tax perspective because the system is based on
a fundamentally misleading assumption in what regards the estate per-
ceived and managed as Family Property / heritage and not linked to an
individual as an “ideal fraction of the property”. Evidently, this succes-
sion system led to successive fragmentation of the property for each gen-
eration transfer and created an unmanageable problem of governance
with dramatic economic repercussions particularly for family-owned
businesses.

4.3. Conclusion: the convenience of a combined civil and tax
law approach to tackle regulatory fragilities and tax rveverse
discrimination

The NHR exemptions regime on financial income was designed to
address income deriving from legal entities abroad based on a unilateral
provision to avoid juridical double taxation. In essence, the regime par-
tially abandons the worldwide income principle and opts to tax resident
individuals on a domestic-source-based approach. Thus, from the NHR
individual’s perspective, financial income deriving from foreign entities
will most likely have a better tax treatment in Portugal than it would
have if distributed by a domestic entity.

At the same time, from a domestic civil and succession law per-
spective there is still reluctance to introduce new legal instruments to
rule succession or, at least, reapproach old instruments in accordance

26 For instance, a reorganization of the family estate may imply the transfer of the family
financial assets to a legal vehicle where the family estate is consolidating and all provisions
governing succession are attached (statutes of association, family business charter, wills,
etc.). Such transfer may be treated as ‘deemed sale’ triggering adverse tax consequences and
inhibiting the adequate planning of succession. See PICHEL, Paulo da Rocha (2018). See also
LoBo XAVIER, Rita and RocHA, Ana Paula, (2018); VILELA, Fernando Reis (2020).
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with the needs and nature of global families’ estate, in particular, fami-
ly-owned businesses.?”

The obvious consequence is a preferential election of foreign legal
instruments to address succession matters that ensure tax neutrality
from an implementation standpoint and the proper interaction with the
NHR regime.

In my opinion, addressing this issue from the tax side alone would
not suffice because the fundamental driver of HNW individuals in this
context is not tax matters but family governance and succession planning.
However, if succession planning instruments have a disproportionate
tax cost, it is obvious that families will opt for alternative foreign legal
structures.

Therefore, I understand that a combined civil and tax law approach
to create or recognize legal arrangements aimed at implementing a sus-
tainable family governance and succession planning strategy could help
making Portugal a relevant jurisdiction in the Private Client sector.

Otherwise, insisting on a static approach to succession planning
instruments and on the reverse discrimination of income obtained in
Portugal will result in the already growing trend of global families based
in Portugal to elect foreign legal structures such as trusts to hold the
family estate with a pivotal role in family governance and succession
planning.
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Sucessdo Legitimdaria e Ordem Publica
Internacional

RUI MANUEL MOURA RAMOS*

Abstract: This contribution deals with the question whether lack
of protection by applicable succession law of what is considered, by the
lex fori, an unavailable quota (forced share) must be considered against
public policy (ordre public international). After mentioning the position
of several legal orders on the topic, the stand is taken that a general and
fixed answer is not possible to this question, also given the exceptional-
ity that is characteristic of this institute, but that the mere fact of non
recognition of forced shares (reserve) may not as such (in se) be viewed
as violating public policy, even if in certain circunstances (for example,
when it leads to total exclusion of descendant minors without other
means of existence from the assets of the deceased) a different answer
could be provided. The discussion also includes a critique to some legal
reforms that try to reach the same result achieved by public policy using
material rules of private international law.

Keywords: Public Policy; Ordre Public International; Reserve; Legit-
imate share; Unavailable quota.

1. Antes de iniciar a minha intervencdo gostaria de deixar regista-
das trés notas que neste momento me ocupam o espirito.

A primeira é para felicitar muito vivamente os organizadores desta
conferéncia internacional (o que me permito fazer na pessoa da Pro-
fessora Doutora Rita Lobo Xavier), que nos convoca para uma reflexdo
sobre uma tematica (Patrimdnio, Sucessdo, Autonomia: Novos Bens e
Tendéncias) cujo relevo se torna desnecessario encarecer e que creio nao

* Faculdade de Direito da Universidade de Coimbra.
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ter ainda suscitado o merecido interesse no debate juridico patrio; razdo
bastante, desde logo, para merecer a atencéo de todos nds.

Em seguida, para agradecer, muito em particular ainda & outora
Rita Lobo Xavier, o amavel convite que me dirigiu para participar nesta
iniciativa, em particular numa sessdo dedicada as relagdes transfron-
teiricas e ao direito da Unido Europeia, areas que sempre suscitaram
o meu interesse e a que tenho dedicado desde ha muito o essencial da
minha reflexdo académica.

Finalmente, para sublinhar quer o gosto (e mesmo a emog¢&o) com
que, uma vez mais (ainda que agora de forma remota), regresso a esta
casa a qual me ligam tantas recordagdes, quer a alegria que sinto em
vé-la desempenhar o papel que por direito lhe cabe ao liderar a reflexao
sobre esta relevante questdo. Queria por isso saudar todos os que aqui
trabalham, o que faco nas pessoas do Doutor Manuel Fontaine, Diretor
da Escola do Porto da Faculdade de Direito da UCP que ja hoje tivemos
ocasido de ouvir, da Doutora Rita Xavier, responsavel pela nossa comum
presenca aqui e agora, da Doutora Sofia Pais, que modera esta sessdo
e que € responsavel pelo dinamismo que na Universidade Catdlica
assumiu o Centro de Investigacdo para o Futuro do Direito, e do Doutor
Anténio Frada de Sousa, que se me seguird no uso da palavra — todos
detentores de excelentes percursos universitarios que tive o ensejo de
seguir desde muito cedo e de continuar a acompanhar.

2. Escolhi como contributo para a nossa reflexdo conjunta que,
repito, se insere no triptico Patrimodnio, Sucessdo, Autonomia, uma
questdo de particular relevo nas relagdes internacionais ou transfron-
teiricas em que, na atualidade, parecem desenhar-se na jurisprudéncia
e mesmo na legislagdo, novos caminhos sobre os termos em que deve
ter lugar a articulacdo destas nogdes. Trata-se do problema de saber se o
desconhecimento, por parte da lei estrangeira competente, do instituto
da legitima (designadamente da dos descendentes), ou seja, a completa
exclusdo de uma sucessdo!, por esse ordenamento, daqueles que, no

I Ou também, a circunsténcia de a esses herdeiros ser atribuida por aquela lei uma posicao
juridica sucessoéria diferente (e inferior) daquela que lhes reconhece a lex fori, ou, ainda, a de
a lex successionis reservar a legitima a um grupo distinto de herdeiros daqueles a quem aquela
fracao da heranga ¢ garantida pelo ordenamento do foro.
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entender do sistema juridico do foro, seriam considerados como herdei-
ros forcados, envolve, sem mais, violacdo da reserva de ordem publica
internacional?®. Trata-se, na verdade, de uma questéo relevante, que tem
dividido a nossa jurisprudéncia3, e sobre a qual recaiu recentemente a
atengdo da nossa doutrina®.

A primeira nota que cremos que a este respeito importa fazer é no
sentido de que a formula que acabamos de referir suscita, logo a par-
tida, alguma estranheza. E isto porque como geralmente se recorda, o
recurso a excecdo de ordem publica se justifica como reacéo aos efeitos
intoleraveis que a aplicagdo de uma dada lei estrangeira provoca, face as
concegdes de justica dominantes, pela sua aplicacdo a um determinado
caso concreto. E, pois, por isso desde logo questionavel que ela possa ser
desde logo mobilizavel, em todos os casos, face a um determinado insti-
tuto configurado numa lei estrangeira®.

Nao que tal ndo possa em absoluto suceder. Mas, para tanto, seria
necessario que esse instituto ofendesse valores juridicos absolutamente
fundamentais, o que cremos seria o caso, por exemplo, se um determi-
nado sistema juridico estrangeiro reconhecesse formas qualificadas de
negacdo da dignidade da pessoa humana, como por exemplo a admissao
da escravatura. Em tal caso, pode aceitar-se que a natureza e estatuto
dos bens juridicos ofendidos por tais normas, desde logo pelo relevo
que lhes € constitucionalmente reconhecido e pela protecido de que séo
objeto nas declaracdes de direitos reconhecidos no plano internacional®,

2 Como entre nds tem sido decidido (ao que cremos maioritariamente) pelo Supremo Tri-
bunal de Justica, designadamente nos seus acérddos de 23 de outubro de 2008 e de 15 de
janeiro de 2015.

3 Em sentido contrdrio ao dos acérdaos referidos na nota anterior, veja-se o acérddo da
mesma alta jurisdigdo de 27 de setembro de 1994 (in Colectanea de Jurisprudéncia. Acérdaos
do Supremo Tribunal de Justiga, 1994, III, pp. 71-73), que confirma o Acérddo da Relagido
de Evora de 28 de outubro de 1993 [in Colectanea de Jurisprudéncia, v. 18 (1993), V, pp. 276-
278]. Para a andlise de algumas destas e de outras espécies jurisprudenciais, cfr. também
Passinhas (2019, pp. 306-311).

4 Cfr. os trabalhos de Pinheiro (2019, pp. 47-57), e Passinhas (2019).

5 Ou a total auséncia de expressdo deste nessa mesma lei.

¢ Baptista Machado fala, ainda que num diferente contexto, mas utilizando férmulas que
podem ser transpostas para o problema que nos ocupa, de «principios fundamentais da

ordem juridica nacional considerados como inamoviveis e imutdveis, como patrimdnio
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justificasse a total proscrigdo in foro, através da excecdo de ordem
publica, dos efeitos das normas que configurassem tal situagio.

Fora deste circulo de situacdes, porém, a ordem publica internac-
ional ndo constitui um meio de expressar um julgamento sobre as nor-
mas do sistema juridico estrangeiro em questdo, servindo apenas para
afastar a producao in foro domestico daqueles dos efeitos da sua aplicacéo
a um determinado caso concreto que se revelem absolutamente intol-
eraveis para a consciéncia juridica do Estado do foro.

3. E a partir deste enquadramento, que ha que perguntar se o
desconhecimento, por parte de um ordenamento juridico estrangeiro, do
instituto da sucessdo legitimaria’, decorrente da forma como nesse sis-
tema se reconhece o principio da plena liberdade de testar, deve ser visto
como constituindo uma violacdo da ordem publica internacional, a que
alude o artigo 22.° do nosso Cédigo Civil.

Nao se duvida que aquele instituto integra, dados os termos em que
é acolhido nos artigos 2156.° e seguintes do nosso Cédigo Civil, a ordem
publica interna portuguesa, isto €, «aquelas normas e principios jurid-
icos absolutamente imperativos que formam os quadros fundamentais
do sistema, sobre eles se alicercando a ordem econdmico-social, pelo
que sdo, como tais, inderrogaveis pela vontade dos individuos»®. Mas
tal ndo implica, como se sabe, que se possa concluir que o desrespeito,
por uma dada lei estrangeira, do instituto da legitima, seja considerado
como revelador de contrariedade & ordem publica internacional, uma
vez que, para que esta entre em jogo, ndo € so por si decisivo o conteudo
da lei estrangeira competente, havendo antes que considerar «as circun-
stancias ou os resultados da aplicacdo dessa lei ao caso concreto»’. Na

intangivel de que partilha uma comunidade cultural», e de «expressdo de uma justica absoluta».
Cfr. Machado (1982, p. 264).

7 Ou a sua configuracdo pela lex successionis em termos distintos dos que ocorrem na lex fori,
como se refere supra, na nota 1.

8 Assim Machado (1982, p. 254). Ou, numa diferente formulacéo, dir-se-4 que «domestic
public policy consists of rules and principles that parties cannot derogate from and poses a limit to
party autonomy, whose infringement determines the nullity of the agreement concerned». Cfr. Per-
rielo (2019, p. 388).

9 Cfr. Machado (1982, p. 265). Ou, como também se escreveu, «the compatibility of foreign
laws with public policy must not be reviewed on an abstract, theovetical level, pursuant to syllogistic
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verdade, e como o escrevemos noutro locall®, «la fonction méme du droit
international privé exige que la réserve de ovdre public international soit
restreinte aux cas ot 'application de la loi étrangere ne se limite pas a aboutir
a des solutions contraires a celles contenues dans les normes impévatives du for
mais met plutdt en cause les valeurs fondamentales de cet ordre juridique ou
les intéréts de plus haut niveau parmi ceux qu’il vise protéger»L.

4. Considerando agora mais de perto o referido regime da sucessao
legitimaria, tal como ele se encontra consagrado entre nés*?, ha que
reconhecer que a protecdo da familia nuclear que com ela se leva a cabo
nao pressupde necessariamente um estado de caréncia daqueles que dela
sdo beneficidrios, nem sequer a efetiva existéncia de lagos de depend-
éncia econdémica ou de solidariedade pessoal entre estes ultimos e o de
cujus. Na verdade, aquele regime faz beneficiar, em termos variaveis,
o cOnjuge, os descendentes e os ascendentes do de cujus de uma parte
da heranca deste, pela simples existéncia de uma dada relacdo familiar
com este ultimo, irrelevando para o efeito quaisquer outras consider-
acoes, designadamente as que acabamos de mencionar. Nestes termos,
a desconsideracao da vontade do autor da sucessao pode in concreto nao

schemes; public policy must be tailored to the requirements of each particular case, so that the same
law may be found to be at times at odds with public policy, at times in keeping therewith» [assim
Perrielo (2019, pp. 385-386)].

10 Cfr. Ramos (1998, p. 49). No mesmo sentido, e segundo Perrielo (2019), «international
ordre public amounts to a limit to the application of a foreign law which would result from the opera-
tion of conflict law rules, thereby seeking to prevent foreign law at odds with the fundamentals of the
system from beeing enforced therein [...] international public policy does not cover all the mandatory
principlesin the forum, [...] but only those endowed with fundamentality, i.e., those designed to pro-
tect human rights» (pp. 388-390).

Para g distingdo entre ordem publica interna e ordem publica internacional, cfr. ainda
Vareilles-Sommieres (2015, pp. 217-237).

1 Ainda para o dizer com Perrielo (2019, pp. 392-393), «that a given fundamental right is
alien to the forum does not imply that it is at variance therewith; indeed, international public policy
demands its transplant, along with the remedies which support it. As long as the territory of funda-
mental rights and liberties may be expanded, international public policy requires that the forum
accepts foreign ideas».

12 Para uma perspetiva histdrica, a este propdsito, veja-se, recentemente, a sumula que nos é
oferecida por Passinhas (2019, pp. 297-302), e Mariano (2019, pp. 749-758).

Para o caso de outros ordenamentos que conhecem a mesma institui¢éo ainda que configurada
em moldes distintos, cfr. no que respeita ao sistema francés, por exemplo, Rousseau (2020).
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se fundar em nada mais do que numa ideia de forcada transmisséo do
patrimoénio deste para o circulo restrito dos seus familiares, sendo estra-
nha, repetimos, a eventual situacdo de precariedade ou de necessidade
dos beneficiarios da reserva hereditaria e a existéncia de lagos de soli-
dariedade afetiva destes para com o de cujus.

E certo que mesmo a referida situacdo de precariedade dos ben-
eficidarios pode ndo constituir fundamento decisivo para o recurso
a excecdo de ordem publica, se se pensar que, como ocorre no direito
inglés!3, a lei considerada competente pode conter disposicdes que pro-
tegem, nomeadamente, os filhos, no caso de terem sido privados de bens
e capacidade financeira por dbito do de cujus. Mas, seja o que quer que se
entenda a respeito desta particular hipdtese!4, ndo pode negar-se que,
estando em causa uma efetiva situacdo de caréncia patrimonial por
parte dos beneficidrios da sucessdo legitimaria®®, pode legitimamente
perguntar-se se a protecdo destes, quando menores e impossibilitados de
a ela fazer face, ndo deverd prevalecer sobre a tutela da plena liberdade
de disposicédo dos seus bens, por parte do autor da sucessdo. S6 que, em
tal caso, ja ndo € o respeito pela quota reservada aos herdeiros forcosos
que esta em causa, mas a particular situacdo de um (ou de alguns) dos
herdeiros beneficiarios da reserva hereditaria, que podera fundar a invo-
cacio da excecdo de ordem publica internacional.

Neste contexto, ja ndo serd, com efeito, o desconhecimento, em si
mesmo, por parte da lei competente para regular a sucessdo, do instituto
da legitima, que fundamentaria o recurso a ordem publica, mas os par-
ticulares efeitos que, em concreto, resultariam da aplicagido da lei que
ndo conhecesse aquele instituto. O que ndo deixa de se apresentar em
termos muito mais compativeis com a compreensio, que consideramos a
mais correta, da reserva de ordem publica internacional, ao exigir, numa

13 Veja-se o Inheritance (Provision for Family and Dependants) Act 1975.

4 Que, num acordao de 16 de maio de 2018, o Supremo Tribunal de Justiga caracterizaria
por nela estar em causa o facto de a lei competente «concebe(r) um caminho sucessério que
elimina por completo os filhos da sucessdo dos seus pais [...] caminho esse nunca trilhado
pela lei portuguesa, segundo a qual havera sempre ao menos uma porcao da heranca dos pais
que se destina aos filhos, o qual é inspirado por razdes de interesse e ordem publica». Sobre
esta decisdo, cfr. Ramos (2020, pp. 210-247).

15 A qual, acrescenta-se, ndo se revele possivel dar resposta através de outros institutos como

por exemplo o direito a alimentos.
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concegio aposterioristica, o controlo das consequéncias da aplicagio in
casu do regime contido na lei estrangeira considerada competente (e a
sua desconformidade com os principios fundamentais que informam a
ordem juridica do foro), em lugar de se ficar pela simples oposicio entre
este e o existente nesta ultima.

Em suma, a limitacdo a autonomia do testador que por esta via se
consagra ndo decorre de consideragdes que tenham a ver com o destino
do patrimdnio deste, mas, antes e tdo sé, com um imperativo de protecdo
de um circulo de pessoas (ligadas, bem entendido, aquele por fortes vin-
culos familiares) a que a ordem juridica pretende dar resposta por esta
via, e que so por isso se projeta no plano da sucessdo.

5. Saliente-se que o distinguo que se acaba de fazer ndo envolve uma
simples nuance, sendo os termos da diferenca existente entre as duas sit-
uacgdes particularmente evidenciados por uma recente decisdo da Cour
de Cassation francesa. Nesses acérddos'®, decidiu-se, com efeito, que
«une loi étrangére désignée par la régle de conflit qui ignore la réserve héréd-
itaire n'est pas en soi contrairve a l'ovdre public international francais et ne
peut étre écartée que si son application concrete, au cas d’espece, conduit a
une situation incompatible avec les principes du droit francais considérés
comme essentiels», e que, ndo tendo sido alegado que a aplicacio de tal
lei deixaria em condicdes de precaridade econdmica ou de necessidade
os herdeiros legitimarios maiores, tal aplicacdo, que permitia ao de cujus
dispor de todos os seus bens a favor de um trust de que era beneficiaria a
mulher, mae das suas filhas menores sem reservar uma parte aos outros
filhos, ndo contrariava a ordem publica internacional francesa'’.

16 Da Premiére chambre civile, de 27 de setembro de 2017.

17 Nos termos desta decisdo (1104), «attendu qu’il n’est pas soutenu que 'application de
cette loi laisserait I'un ou l'autre des [...], tous majeurs au jour du déces de leur pére, dans
une situation de précarité économique ou de besoin, que Michel X... résidait depuis presque
trente ans en Californie, ou sont nés ses trois derniers enfants, et que tout son patrimoine
immobilier et une grande partie de son patrimoine mobilier sont situés aux Etats-Unis; que
la cour d’appel, [...], en a exactement déduit que la loi californienne ayant permis & Michel
X... de disposer de tous ses biens en faveur d’un trust bénéficiant a son épouse, mere de leurs
deux filles alors mineures, sans en réserver une part a ses autres enfants, ne heurtait pas l'or-
dre public international frangais». E, noutra decisdo (1105) da mesma jurisdi¢do proferida
nesse mesmo dia, depois de se reafirmar o principio que se recordou em texto, acrescentou-se

que «attendu qu’apres avoir énoncé que la loi applicable a la succession de Maurice X... est
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De acordo com este entendimento, que por isso se nos afigura cor-
responder a melhor compreensio da excegido de ordem publica inter-
nacional!®, ndo é o desconhecimento do instituto da reserva hereditdria
(decorrente do reconhecimento ao de cujus da plena liberdade de dis-
posicdo dos seus bens para depois da morte), em si mesmo, que podera
contrariar a ordem publica internacional (ou muito menos a sua mod-
elagdo em termos diversos dos conhecidos na ordenacido juridica do
foro)t?. O que € suscetivel de desencadear a sua aplicagdo sdo antes as
consequéncias, particularmente chocantes para a consciéncia juridica
do foro?°, que podem num dado caso resultar da aplicacdo das regras
que, num dado sistema estrangeiro, a ignoram. Neste entendimento,
que faz jus a excecionalidade que caracteriza aquele instituto, a apli-
cacdo de uma lei estrangeira que reconheca o principio da plena liber-
dade de testar pode ser contraria a ordem publica internacional em cer-
tas situagdes?! sem o ser noutras?2. E o decisivo para que se possa tragar
esta linha divisdria é a circunstancia de a aplicacdo da lei estrangeira ao
caso concreto ofender frontalmente os principios fundamentais em que
se estriba a ideia de justica do sistema do foro.

Saliente-se que esta construcdo tem sido perfilhada pela juris-
prudéncia de diversos paises?? e acolhida, de um modo que diriamos

celle de I’Etat de Californie, qui ne connait pas la réserve, I’arrét reléve, par motifs propres,
que le dernier domicile du défunt est situé dans I'’Etat de Californie, que ses unions, a comp-
ter de 1965, ont été contractées aux Etats-Unis, ou son installation était ancienne et durable
et, par motifs adoptés, que les parties ne soutiennent pas se trouver dans une situation de
précarité économique ou de besoin; que la cour d’appel en a exactement déduit qu’il n’y avait
pas lieu d’écarter la loi californienne au profit de la loi francaise».

Sobre estas decisdes, cfr. as notas de Ancel (2018, pp. 87-98), e Bendela (2018, pp.
113-124).
'8 Sobre a sua caracterizagdo, veja-se (para além dos trabalhos citados supra, na nota 10)
ainda Bucher (1993, pp. 11-116), e, em lingua portuguesa, Dolinger (1979).
19 Ainda que, em Portugal como de resto em Franga, tal contrarie a ordem publica interna.
20 Designadamente por poderem deixar totalmente desprotegidos, sob o ponto de vista patri-
monial, alguns dos préximos do de cujus que, eventualmente por serem menores, dele exclu-
sivamente dependiam e se ndo encontravam em condig¢des de prover ao respetivo sustento.
2L As mencionadas na nota anterior.
22 Por exemplo, as referidas na nota 17.
23 Para além dos acérdaos acabados de citar, vejam-se as espécies jurisprudenciais referidas
por Pinheiro (2019, pp. 55-57).
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crescente, pela nossa doutrina?4, merecendo igualmente o nosso
aplauso, pela sua maior fidelidade a teleologia do instituto?®, quando
comparada com a que tem obtido o apoio (cremos que maioritario) da
nossa jurisprudéncia?®.

24 Assim Santos (1998, pp. 128-134), Correia (2002, p. 759), Pinheiro (20185, p. 695), e
(2019, p. 55), e Passinhas (2019, p. 313).

Anote-se que, ainda na nossa doutrina, se tém manifestado vozes no sentido de contestar,
de iure condendo, a prépria existéncia da sucessdo legitimaria [assim Dias (2016, pp. 499-
463), Campos / Campos (2017, p. 29), e Pinheiro (2017, p. 178)], e que a constitucionali-
dade deste instituto tem inclusivamente vindo a ser objeto de discussdo [sobre o ponto, cfr.
Xavier (2016, pp. 22-25), e (202311, pp. 195-197), Mariano (2019), e Xavier / Coutinho
(2020, pp. 693-699 e 702-707); em sentido divergente, e a face do sistema juridico germé-
nico, veja-se a decisdo de 19 de abril de 2005 da primeira sec¢do do Bundesverfassungsgeri-
cht alem&o que considerou compativeis com a Grundgesetz alema as disposicoes legais do
Burgerliches Gezetzbuch (§ 2303, 1) relativas a porgédo reservatdria dos filhos do testador].
A ser consagrada aquela primeira orientacao, o instituto deixaria, naturalmente, de integrar
a propria ordem publica interna; mas a controvérsia referida ndo € irrelevante para a mobili-
zagdo ou nao, e este propodsito, da ordem publica internacional.

Acresce que este movimento de reponderacdo do instituto da sucessdo legitimdria ultra-
passa as nossas fronteiras, manifestando-se também em Espanha, onde se tem sustentado
que a fungdo social a que obedeceu a sua instauragdo tera desaparecido na atualidade,
havendo pelo contréario que favorecer a liberdade de testar. Sobre o ponto, cfr. Garcia (2009,
pp. 297-302), Luelmo (2016, pp. 399-413), Ibafiez (2016, pp. 415-432), e Amayuelas /
/ Amoréds (2016, pp. 465-480).

25 Na verdade, sé desta forma este entendimento serd harmonizdvel com a caracteristica da
excecionalidade que usualmente tende a ser reconhecida a atuagado da ordem publica inter-
nacional, e que parece reclamar uma concecgdo aposterioristica desta clausula ou principio
geral [cfr. também a sintese de Machado (1982, pp. 253-272)].

26 Situagdo que nos distancia da que prevalece noutros paises, onde a jurisprudéncia se
inclina nitidamente no sentido de nio considerar contrarias a ordem publica leis estran-
geiras que ndo prevejam uma quota reservatdria a favor dos familiares do de cujus. Assim,
além do caso francés (cfr. supra, as decisdes citadas nas notas 16 e 17), veja-se a jurispru-
déncia espanhola do Tribunal Supremo [casos Lowenthal e Denney, respetivamente de 15
de novembro de 1996 € 21 de maio de 1999, sobre que recaiu o comentario de Soriano /
Pineau (2004, pp. 977-992)], a sentenga do Tribunal Federal suico de 17 de agosto de 1976,
a sentenga da Corte de Cassazione italiana de 24 de junho de 1996 e a sentenga do Bun-
desgerichtshof alem&o de 21 de abril de 1993; de acordo com Dorner / Lagarde (2002, p.
59), esta orientagdo teria também eco na Grécia. No mesmo sentido pode ainda referir-se
uma interessante decisdo belga de 25 de abril de 1955 (proferida pela Cour d’Appel de Liege)
que, pronunciando-se sobre as regras de prescricdo do direito alemao que limitavam o exer-
cicio do direito a reserva, fez questdo de incluir na fundamentacao que «les régles mémes
relatives a la réserve et a la quotité disponible en matiere successorale ne sont pas d’ordre
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6. O que acaba de dizer-se explica que vejamos, com alguma per-
plexidade, recentes iniciativas tendentes a recuperar a concecio que
reconhece, a este propdsito, um mais lato papel a atuacio da ordem
publica (ainda que a solucio se apresente sob outras vestes)?’. E tal
ocorre ja apds a adocdo, no seio da Unido Europeia, de um novo regula-
mento relativo as sucessdes?®, onde expressamente se declara que a lei
aplicavel a sucessio?® rege, nomeadamente «a quota disponivel da her-
anga, a legitima e outras restrigdes a disposicdo por morte, bem como
as pretensdes que pessoas proximas do falecido possam deduzir contra
a heranca ou os herdeiros» [artigo 21.°, alinea h)], e que «a aplicacido de
uma disposicdo da lei de um Estado designada pelo presente regula-
mento s6 pode ser afastada se essa aplicacdo for manifestamente incom-
pativel com a ordem publica do Estado-Membro do foro» (artigo 35.°)3°.

public international» uma vez que o direito a reserva «a perdu son caractere d’une institu-
tion touchant a 'organisation sociale et a l'ordre des familles, pour n’étre plus qu'un bénéfice
pécuniaire, auquel les réservataires peuvent désormais renoncer» [sobre esta decisdo, cfr. o
comentdrio de van Boxtael (2016, pp. 563-567)]. Num registo oposto, vendo na prevengdo
dos riscos de enfraquecimento da tutela dos legitimarios uma das exigéncias de maior relevo
que o novo direito internacional privado europeu das sucessdes deveria satisfazer, cfr. diver-
sas tomadas de posicdo do Parlamento europeu e de parlamentos nacionais referenciadas
por Davi / Zanobetti (2014, p. 67, nota 62).

27O ponto fora alids discutido recentemente a propdsito do Regulamento Europeu sobre as
Sucessdes. Cfr., por exemplo, Pataut (2010), Bonomi (2011, pp. 263-292), e, criticamente
sobre as solugdes que acabaram por ser adotadas pelo legislador da Unido, Gonzalez (2011,
pp. 369-406).

28 Trata-se do Regulamento (UE) n.° 650/2012, do Parlamento Europeu e do Conselho, de
4 de julho de 2012, relativo a competéncia, a lei aplicavel, ao reconhecimento e execugao das
decisdes, e a aceitagdo e execucdo dos atos auténticos em matéria de sucessoes e a criacado
de um Certificado Sucessoério Europeu. Sobre este diploma, cfr. Ramos (2014, pp. 205-235).
2% Nos termos do artigo 21.°, n.° 1, a lei do Estado onde o falecido tinha residéncia habitual
no momento do ébito, sem prejuizo da cldusula de excecdo prevista no n.° 2 deste artigo e do
reconhecimento da autonomia da vontade (professio iuris) do testador que é consagrada e,
em termos limitados embora, no artigo 22.°

39 Note-se que a disposigdo correspondente da proposta de regulamento (de 2009) continha
um n.° 2 nos termos do qual «’application d’une disposition de la loi désignée par le présent régle-
ment ne peut étre considérée comme contraire a l'ovdre public du for au seul motif que ses modalités
concernant la véserve héréditaire sont différventes de celles en vigueur dans le for». O abandono desta
disposi¢do (que marcava aparentemente uma orientagdo de certo modo restritiva quanto a
aplicagdo da clausula de ordem publica internacional) ndo permite, no entanto, conjeturar
se o legislador simplesmente a considerou desnecessaria (por ser de todo evidente) ou se, ao
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Assim, o legislador francés aprovou recentemente?! o aditamento de
um novo n.° 3 ao artigo 913 do Code Civil, nos termos do qual «Lorsque
le défunt ou au moins ’'un de ses enfants est, au moment du déces, ressortissant
d’un Etat membre de ’'Union européenne ouy véside habituellement et lovsque
la loi étrangere applicable a la succession ne permet aucun mécanisme réser-
vataire protecteur des enfants, chaque enfant ou ses héritiers ou ses ayants
cause peuvent effectuer un prélevement compensatoire sur les biens existants
situés en France au jour du déces, de facon a étre rétablis dans les droits réser-
vataires que leur octroie la loi francaise, dans la limite de ceux-ci»*?. Em lugar
de deixar o debate no plano da ordem publica internacional, criou-se
assim uma regra de direito internacional privado material nos termos
da qual, nas sucessdes em que exista uma determinada ligacdo ao sis-
tema juridico da Unido Europeia?®?, e quando a lei estrangeira aplicavel
a sucessdo ndo conheca qualquer mecanismo reservatdrio protetor dos
descendentes, qualquer um destes, bem como os seus herdeiros ou
beneficidrios, pode recorrer aos bens existentes situados em Franca no
momento da morte, de molde a, no limite daqueles, serem restabeleci-
dos na posicdo sucesséria que lhes seria atribuida pela lei francesa3®4.
Importa que fique claro, no entanto, que o que se encontra em causa €,

contrario, se pretendeu distanciar do seu contetudo. De todo o modo, pode decerto acompa-
nhar-se, também a este respeito, a conclusio nos termos da qual o regulamento (como de
resto o relativo ao regime matrimonial, que se lhe seguiu) deve ser interpretado e aplicado
«de acordo com as suas categorias conceptuais proprias e a luz das normas priméarias dos
Tratados fundadores, de onde decorre uma ideia de favorecimento da autonomia privada de
cidadaos que desfrutam das liberdades que lhes sdo reconhecidas de circulacdo de pessoas e
de bens e de liberdades econdmicas» [Xavier (2023-1, p. 560)].

31 Pela lei n.° 2021-1109, de 24 de agosto de 2021, «confortant le respect des principes de la
République», cujo artigo 24 acrescenta uma nova disposi¢@o ao artigo mencionado em texto.
Sobre este diploma, cfr. Egéa (2022, pp. 75-91).

32 Para os trabalhos preparatdrios que estiveram na base desta lei, cfr. o Rapport du Groupe
de Travail sobre La réserve héréditaire, constituido no ambito do Ministério francés da Justica
sob a direcio de Cécile Péres e Philippe Potentier, e entregue aquele membro do Governo a
13 de dezembro de 2019.

33 Traduzida pela nacionalidade (do de cujus ou de ao menos um dos seus descendentes), no
momento da morte daquele, de um dos seus Estados-membros, ou pela residéncia habitual
de alguma dessas pessoas num qualquer desses Estados.

34 Para a discussdo desta solucéo legal, cfr., por exemplo, as contribui¢des contrastadas de
Lagarde (2021), Pérés (2021), Belleroche (2021), Ramaciotti (2021), Joubert (2021), e,
entre nos, Xavier (2022, pp. 79-94).
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pura e simplesmente, a inexisténcia, na lei aplicavel, de um mecanismo
reservatario protetor dos descendentes, e ndo, verdadeiramente, a efe-
tiva necessidade de protecio de pessoas que se possam reclamar de uma
particular ligacdo de proximidade com o falecido®®.

Sem utilizar o mecanismo da ordem publica internacional, a disci-
plina juridica em questdo conduz, na sua aplicacio, a resultados semel-
hantes aos que decorreriam da atuacdo daquela clausula geral. Na ver-
dade, com ela se reage a ndo previsio da reserva hereditaria, por parte
da lei aplicavel a sucessio, permitindo-se que aqueles que a ela teriam
direito pela lex fori (a lei francesa) pudessem ser reintegrados na posigédo
juridica que seria a sua, se esta ultima fosse a ordem juridica com com-
peténcia para reger a sucessio (desde que tal fosse possivel a partir dos
bens da heranca sitos em Franca). O que viria também muito provavel-
mente a acontecer se se entendesse que a ndo previsdo do instituto da
reserva seria desconforme com os principios da ordem publica inter-
nacional. A similitude vai ainda ao ponto de a solu¢do depender de algo
como que uma Binnenbeziehung, a exigéncia de uma ligacdo estreita
ao ordenamento que prevé a reserva, € que na circunstancia decorre da
exigéncia de uma conexido pessoal (nacionalidade ou residéncia habit-
ual) do de cujus ou de algum dos seus descendentes com um dos Esta-
dos-membros da Unido Europeia.

Por outro lado, repetimos, a solucido apenas se tornard possivel com
recurso aos bens do de cujus situados em Franga, o que aproxima a dis-
ciplina ora criada do classico droit de prélevement, conhecido do dire-
ito sucessorio francés desde a lei de 14 de julho de 1819, e que, entre-
tanto, o Conseil Constitutionnel, no ambito de uma Questdo Prioritaria
de Constitucionalidade (QPC) considerara desconforme a Constitu-
icdo, por decisdo (n.° 2011-159) de 5 de agosto de 2011, por violacido

35 Note-se que a protegdo de certas pessoas proximas do de cujus tende a ser reconhecida
a natureza de principio ou valor suscetivel de poder desencadear a intervengio da ordem
publica internacional, ao menos quando exista uma clara necessidade de protecdo (pela
auséncia de outros mecanismos que a garantam) e quando se trate do circulo mais restrito de
pessoas ligadas ao falecido (cénjuge e filhos), o que, naturalmente, apenas em concreto, e em
face de todas as circunstancias do caso (como de resto ¢ exigido pela correta atuagdo deste
mecanismo) se pode determinar. Procurando detalhar um pouco mais os termos em que tal

intervencdo é de admitir, cfr. as consideracdes de Bonomi e Wautelet (2013, pp. 538-547).
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do principio da igualdade?®; tal decorreria de o direito reconhecido pelo
artigo 2.° daquele diploma apenas ser atribuido aos herdeiros que pos-
suissem a nacionalidade francesa, e tal diferenca de tratamento, fun-
dada no critério da nacionalidade, ndo se encontrar em relagdo direta
com o objeto da lei que a estabelecia®’.

Diferentemente, encontramos igualmente em certos sistemas a
protecdo (limitada) da reserva através de mecanismos proprios ao dire-
ito de conflitos, em situagdes que de todo se afastam do mecanismo da
ordem publica internacional, pois se trata de situagdes em que verdadei-
ramente nfo estio em causa 0s seus pressupostos. Assim, o artigo 79 do
Codigo belga de direito internacional privado permite a uma pessoa sub-
meter o conjunto da sua sucessio a um sistema juridico determinado,
desde que a designacdo recaia sobre a lei do Estado da nacionalidade
ou da residéncia habitual, tanto no momento da designagdo como no
da morte, mas exclui a eficacia da professio iuris se ela tiver por resultado
privar um herdeiro de um direito a reserva que lhe fosse reconhecido
pela lei que seria aplicavel a sucessdo na auséncia daquela designagio?®.

7. Regressando agora ao direito portugués, e ndo esquecendo que
este deve ser interpretado tendo igualmente em consideracdo o direito
da Unido que nele € aplicavel, deve salientar-se que, nesta circunstan-
cia, e diferentemente do que ocorre noutras situacdes, a forma como o
nosso ordenamento se refere a certas regras ou principios que revestem
claramente a natureza de ordem publica interna ndo permite antecipar
0 que quer que seja sobre a suscetibilidade da sua invocagio no quadro

36 Este principio é igualmente esgrimido pela doutrina italiana em sede de apreciagéo critica
da solucéo prevista no artigo 46, n.° 2, da lei n. 218, sobre o direito internacional privado,
de 31 de maio de 1995, onde se prevé que «na hipdtese de sucessdo de um cidadao italiano,
a escolha pelo de cujus da lei do seu Estado da residéncia ndo pode por em causa os direitos
que a lei italiana atribui aos legitimarios residentes em Italia no momento da morte do autor
da sucessdo» [assim Picone (1998, p. 74)]. No sentido de que ele constitui um dos principios
e valores protegidos através da cldusula de ordem publica, cfr. Bonomi e Wautelet (2013, pp.
533-538).

37 Que visava proteger a reserva hereditdria e a igualdade entre os herdeiros, garantidas pela
lei francesa (independentemente da circunstancia de aqueles possuirem ou néo a nacionali-
dade francesa).

38 Na circunstincia, a lei do Estado onde o de cujus tinha a sua residéncia habitual no
momento da morte (artigo 78).
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da ordem publica internacional®®. Pelo que havera necessariamente que
recorrer as linhas de forca que geralmente enquadram a nossa apre-
ciacdo nesta matéria.

Assim, cremos que ndo podera deixar de se afastar a pretensio de
considerar que o desconhecimento da reserva hereditaria por parte da
lei competente para regular uma sucessdo plurilocalizada (ou a mod-
elagdo desta, quer no que toca aos beneficidrios, quer no que respeita aos
valores em causa, em termos distintos dos previstos no Estado do foro)
implicaria necessariamente a atuacdo da ordem publica internacional.
Na verdade, semelhante entendimento, para além de desconforme
com as caracteristicas e modo de atuar daquela clausula geral, que rec-
lamam uma apreciacdo casuistica, afigura-se desprovido de fundamento
racional, para além de se situar em aberta colisdo com as linhas de forca
(em particular o reforco da autonomia privada, no caso, a vontade do de
cujus) que atualmente inspiram, nesta sede, a maioria das legislacgdes,
entre as quais também a nossa. O que é também reforcado pela circun-
stancia de, colocando-se a questao nos dias de hoje perante um regula-
mento da Unido, ser for¢coso reconhecer um especial peso ao contexto
europeu em que se coloca este problema#®.

Tal ndo significa que se deva necessariamente entender que, res-
peitada aquela andlise casuistica que implica a consideragdo do caso

3% Na verdade, ndo existe no nosso sistema juridico, a propdsito da reserva hereditdria, uma
disposi¢do com o alcance da do n.° 1 do artigo 54.° do Cdédigo Civil, onde, a propdsito da
possibilidade de modificacdo dos regimes de bens, se dispde que «aos conjuges € permitido
modificar o regime de bens, legal ou convencional, se a tal forem autorizados pela lei com-
petente nos termos do artigo 52.%. Trata-se, manifestamente, de uma norma sobre a qualifi-
cacdo, precisando que aquela questdo se deve enquadrar na regra de conflitos pertinente as
relagdes entre os conjuges, em geral, e ndo a que se reporta especificamente as convengoes
antenupciais e ao regime de bens [sobre o ponto, cfr. Machado (1982, pp. 409-411)], mas,
ao admitir-se, de forma expressa, que, nas relagdes plurilocalizadas, o regime de bens de um
casal possa ser objeto de modificacdo, naturalmente que quando tal seja admitido pela lei
competente para o efeito (que o legislador curou de especificar qual era), estd-se sem sombra
de duvida perante o reconhecimento legal de que a regra contida no artigo 1711.°, n.° 1,
daquele diploma sobre a imutabilidade das convengdes antenupciais, bem como dos regimes
de bens legalmente fixados €, tdo-sd, de ordem publica interna.

40 Assim também Rosenau (2016, p. 20).
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concreto nas suas especificidades, a excecido de ordem publica deixe de
poder algum dia vir a ser utilizada neste contexto — o que seria igual-
mente contrario & sua natureza e func¢io. Na verdade, essa atuacéo difi-
cilmente deixara de poder ser considerada nos casos em que descend-
entes menores do de cujus sejam deixados desprovidos de qualquer pro-
tegdo por ndo existir qualquer mecanismo na lex successionis que lhes
permita assegurar um minimo de subsisténcia e esta lei admita a plena
liberdade de testar que tera sido exercida pelo falecido em favor de ter-
ceiros. Ndo estd naturalmente em causa qualquer automatismo, mas,
dentro do respeito pela «interpretacdo estricta» e dentro do quadro de
excecionalidade que o Tribunal de Justica recordou na decisédo Krom-
bach*!, ndo se vé como recusar a possibilidade de admitir neste contexto
o funcionamento desta clausula geral.

E claro que, sendo este o quadro em que entendemos que a nossa
analise deve ter lugar, pouco mais poderemos acrescentar nesta circun-
stancia a referida crenca de que o jogo da excegdo de ordem publica inter-
nacional ndo podera deixar de, neste contexto, ser considerado, sem se
poder na verdade ir mais longe quanto aos resultados a que a respetiva
andlise deverd conduzirt?. Mas tal ndo nos parece excluir a pertinéncia
das consideragbes atras expendidas, que poderdo possivelmente ser
Uteis para quem possa vir a ter de se defrontar com o julgamento de uma
situagdo concreta em que a questdo que nos ocupou seja colocada.

E com esta sintese do sentido e alcance da contribuicdo que
julgdmos poder trazer ao debate ora aberto sobre Patriménio, Sucesséo,

41 Acdrdao de 28 de margo de 2000, Dieter Krombach contra André Bamberski, C-7/98, Colec-
tanea, 2000, pp. [-11956-1973, ponto 21 [sobre esta decisdo, cfr. Ramos (2000, pp. 25-39)].
A circunstancia de no acdérdao citado estar em causa uma interpretacdo de um texto de
direito convencional (e ndo de direito préprio da Unifdo), bem como de a cldusula em questao
ser aplicada num contexto de conflito de jurisdi¢des (e ndo de conflito de leis) ndo prejudica a
transposi¢do das consideragdes a este respeito produzidas pelo Tribunal.

42 Para além da reforgada convic¢do de que, quer pelo quadro de considerac¢des que o Tribu-
nal de Justica ja produziu a este respeito (e cfr. supra, o local citado na nota anterior), quer
pelo peso acrescido reconhecido ao principio da autonomia das partes, quer pela repondera-
cao de que o instituto da reserva hereditdria ndo tem deixado de ser objeto, serd sempre muito
reduzido (ainda que ineliminavel) o espago da sua atuagio.
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Autonomia que, antecipando desde ja o relevo das conclusdes que
dele se poderdo esperar, queriamos agradecer a atengdo com que Nnos
escutaram.
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Autonomia do maior acompanhado, direito
sucessorio e substituicdo quase-pupilar

DANIEL MORAIS*

Abstract: Considering the enormous change in paradigm, because
of the Convention on the Rights of Persons with Disabilities, from 2008,
in this paper we focus mainly on the situation where disabled persons
are unable to make a will. Is the possibility of representation of these per-
sons, by their parents, in making a will — resulting from articles 2297 to
2300 of the Portuguese Civil Code — compatible with the new paradigm
or should the so called “quasi-pupilar substitution” be revoked from Por-
tuguese Law (as it happened recently in the Spanish Civil Code)? We
answer the question affirmatively, although proposing some legal chan-
ges in the existing rules. On the other hand, we consider the possibility
of a disabled person making a will accompanied by another person inad-
missible according to the new paradigm.

Keywords: Disabled persons autonomy; Testamentary freedom:;
Quasi-pupilar substitution; Representation; Succession Law.

Sumario: 1. Capacidade diminuida: um novo paradigma. 2. A capa-
cidade de testar do maior acompanhado e as preocupagdes em torno da
sua protegdo nesse Ambito. 3. O regime do maior acompanhado e o exer-
cicio do direito de suceder em situacdes anteriormente ndo contempla-
das (estado de coma). 4. Situac¢des de incapacidade de testar do maior
acompanhado: a substituicdo quase-pupilar. 5. Da impossibilidade de
o tribunal conferir autorizagdo ao acompanhante para exercer o direito
de testar em nome do maior acompanhado: referéncia jurisprudencial.
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196 \ DANIEL MORAIS

6. A relevancia da substituicdo quase-pupilar na sociedade portuguesa
contemporanea. 7. Problemas de compatibilidade entre as formas de
suprimento da incapacidade de testar e o novo paradigma em matéria
de capacidade diminuida: a substituicdo quase-pupilar, os statutory wills
e os testamentos realizados pelo maior acompanhado «com apoio» (?).
8. Proposta de reforma da substituicdo quase-pupilar e da substituicédo
pupilar no direito portugués.

1. Capacidade diminuida: um novo paradigma

1. Até 2018, o ordenamento juridico portugués contemplava as figu-
ras da interdicéo (arts. 138.° e ss.!) e da inabilitagéo (arts. 152 e ss.), que
permitiam que a capacidade de exercicio de direitos fosse limitada, aten-
dendo ao interesse do incapaz. A situacdo da pessoa era avaliada, sendo
judicialmente decretada a interdi¢do ou a inabilitacdo e nomeado um
tutor para substituir o incapaz na pratica dos atos ou um curador para
o auxiliar nessa pratica. No entanto, com a mudanca dos tempos alte-
raram-se, igualmente, os paradigmas, nao se considerando, hoje, sequer
adequada a referéncia ao termo deficiéncia, sendo de preferir a designa-
cdo de «pessoa com capacidade diminuida».

O regime legal da interdicdo e da inabilitacdo vinha sendo criticado,
hé muito, pela sua rigidez e pelo seu caracter estigmatizante. Os proces-
sos respetivos eram também morosos e com custos elevados. Mais do
que «um fato por medida» estavamos perante um conjunto de medidas
uniformes, «de tamanho unico», por assim dizer, que ndo atendiam a
situacdo concreta da pessoa em causa e que se projetavam, ndo sé no
plano patrimonial, mas também no plano pessoal.

Na inabilitacdo, visava-se, fundamentalmente, a protecdo do
patrimonio do incapaz e ndo a sua pessoa. Por outro lado, na interdicao a
protecdo do incapaz verificava-se através da tutela, que era inspirada na
tutela enquanto forma de suprimento do poder paternal, caracterizada
pela rigidez. Em ambas néo se valorizava suficientemente a vontade do
incapaz, ainda que diminuida (PINHEIRO, 2020, p. 372). Nao seria, pelo
contrario, de optar por uma solugdo que valorizasse mais a autonomia

1 Todos os preceitos mencionados no texto sem indicagio da respetiva fonte pertencem ao
Coddigo Civil portugués.
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da pessoa com capacidade diminuida, respeitando o maximo possivel os
seus direitos fundamentais?

II. No ambito do casamento, por exemplo, a interdicido e a inabili-
tacdo, assim como a deméncia notdria, constituiam impedimentos diri-
mentes absolutos ao casamento (art. 1601.°/b), o que significava que o
casamento celebrado pelos interditos e pelos inabilitados seria anulavel
(art. 1631.°/a), por estes carecerem de capacidade para contrair casa-
mento (art. 1600.°), tendo a anulagdo de ser decretada em acéo espe-
cialmente intentada para esse fim (art. 1632.9). A legitimidade para
intentar ou prosseguir a acdo caberia aos conjuges, a qualquer parente
deles na linha reta ou até ao 4.° grau na linha colateral, aos herdeiros e
adotantes dos conjuges e também ao Ministério Publico. A competéncia
deste ultimo demonstrava que estavam em causa interesses publicos e
ndo interesses meramente particulares.

Na doutrina também este regime era considerado demasiado rigo-
roso, tendo em conta que as anomalias psiquicas ndo sdo «integral e sis-
tematicamente transmitidas por via hereditaria» e na medida em que
«0 casamento, enquanto acto, se projecta sobretudo na esfera pessoal
das partes», ndo sendo «completamente incompativel com uma ano-
malia psiquica que influa apenas na capacidade de administracdo dos
bens, como é aquela que constitui causa de inabilitacdo». Por isso, aten-
dendo as diversas manifestacdes de deméncia existentes, «seria, pelo
menos, adequada uma alteragdo legal que permita aqueles que sofrem
de deméncia de direito ou de facto notdria e habitual contrairem valida-
mente casamento, quando seja judicialmente apurado que a perturbacio
mental ndo impede a vida conjugal». A solugdo em vigor antes de 2018
criava a suspeita de «<uma restri¢do inconstitucional dos direitos do cida-
dao portador de deficiéncia mental (cf. arts. 71.°,n.° 1, 36.°,n.° 1, 18.°,
n.> 2 e 3, da CRP» (PINHEIRO, 2016, pp. 335-336).

III. <A evolucédo da estrutura social, a consciéncia da gravidade que
os remédios referidos [interdicdo e inabilitacdo] comportam para o inca-
paz e a influéncia de instrumentos de direito internacionais ditaram
que, paulatinamente, se fosse questionando a bondade da soluc¢éo con-
sagrada no Cdédigo Civil», num processo que teve reflexos, primeiro na
doutrina e, logo depois, no ambito politico (BARBOsA, 2021, p. 12) e que
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culminou na aprovacio da Lei n.° 49/20182, de 14 de agosto. Esta lei
introduziu um novo paradigma em matéria de incapacidade na ordem
juridica portuguesa, eliminando os institutos da interdicdo e da inabili-
tacdo por influéncia e no respeito da Convencdo sobre os Direitos das Pes-
soas com Deficiéncia (doravante CDPD), adotada pela ONU e que entrou
em vigor em 3 de maio de 20083.

Assim se respondeu as dificuldades provocadas pelo regime ante-
rior, no que se refere a rigidez relativa aos fundamentos das incapacida-
des, que ndo abrangiam as situacdes de incapacidade temporaria. Por
outro lado, a interdi¢cdo poderia pdr em causa o principio da proporcio-
nalidade, por ndo atender as capacidades, ainda que residuais, da pes-
soa, devido ao seu cardcter genérico, abrangendo todos os negdcios juri-
dicos. Na pratica, a inabilitacdo conduzia a um resultado semelhante.
Acresce que nem a vontade do interdito nem a vontade do inabilitado
era relevante para a determinagdo da pessoa que os iria representar ou
assistir. Para além destes aspetos, as medidas em causa ndo promo-
viam a integracdo do maior acompanhado, e centravam-se fortemente
nos aspetos patrimoniais, mas revelando-se insuficientes e inadequadas
relativamente a sua esfera pessoal (BARBOsA, 2021, pp. 39-42). Como
referimos anteriormente, mais do que uma preocupagdo com a pessoa
do incapaz e com a sua vontade, a atuacido do representante legal visava
a conservacio do patrimoénio do interdito.

Procura-se, agora, preservar o mais possivel a autonomia da pessoa
com capacidade diminuida, partindo-se de uma ideia de capacidade, e
procurando garantir-lhe os apoios necessarios para que esta exerca tal
capacidade; de um modelo de substituicdo, transitou-se para um modelo
de apoio. Apds a aprovacgio do regime juridico do maior acompanhado
na ordem juridica portuguesa, Portugal encontra-se, finalmente, em sin-
tonia com a referida CDPD. A aprovacéo desta convencao traduz-se na
reafirmacao dos direitos das pessoas com deficiéncia como uma questio

2 A Proposta de Lei 110/XIII que esteve na origem da Lei n.° 49/2018, baseou-se em dois
estudos, entretanto publicados: Cordeiro, Monteiro e Sousa (2018, pp. 687-740) e Cordeiro
(2018, pp. 473-554).

3 Em Portugal, a Convengéo foi aprovada pela Resolugdo da Assembleia da Republica n.°
56/2009, de 30/07, e ratificada pelo Decreto do Presidente da Republica n.° 7/2009, da

mesma data.
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de direitos humanos, que lhes sdo reconhecidos no respeito pela sua dig-
nidade. Deste modo, ndo sao criados novos direitos, mas reafirmados os
ja existentes no contexto particular em causa (CARVALHO, 2023).

IV. Fundamental para a compreensio do novo paradigma em maté-
ria de capacidade é o art. 12.° da CDPD que determina o seguinte:

1 — Os Estados Partes reafirmam que as pessoas com deficién-
cia tém o direito ao reconhecimento perante a lei da sua perso-
nalidade juridica em qualquer lugar.

2 — Os Estados Partes reconhecem que as pessoas com deficién-
cias tém capacidade juridica, em condic¢des de igualdade com
as outras, em todos os aspetos da vida.

3 — Os Estados Partes tomam medidas apropriadas para provi-
denciar acesso das pessoas com deficiéncia ao apoio que pos-
sam necessitar no exercicio da sua capacidade juridica.

4 — Os Estados Partes asseguram que todas as medidas que se
relacionem com o exercicio da capacidade juridica fornecem as
garantias apropriadas e efetivas para prevenir o abuso de acordo
com o direito internacional dos direitos humanos. Tais garan-
tias asseguram que as medidas relacionadas com o exercicio da
capacidade juridica em relagdo aos direitos, vontade e preferén-
cias da pessoa estdo isentas de conflitos de interesse e influén-
cias indevidas, sdo proporcionais e adaptadas as circunstancias
da pessoa, aplicam-se no periodo de tempo mais curto possivel
e estdo sujeitas a um controlo periddico por uma autoridade ou
orgédo judicial competente, independente e imparcial. As garan-
tias sdo proporcionais ao grau em que tais medidas afetam os
direitos e interesses da pessoa.

5 — Sem prejuizo das disposicdes do presente artigo, os Esta-
dos Partes tomam todas as medidas apropriadas e efetivas para
assegurar a igualdade de direitos das pessoas com deficiéncia
em serem proprietarias e herdarem patrimonio, a controlarem
os seus proprios assuntos financeiros e a terem igual acesso a
empréstimos bancadrios, hipotecas e outras formas de crédito
financeiro, e asseguram que as pessoas com deficiéncia nao sio,
arbitrariamente, privadas do seu patriménio.
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Resulta claramente deste preceito o paradigma da capacidade uni-
versal do qual decorre o abandono dos modelos de substituicdo em prol
de modelos de apoio. De qualquer forma, existe alguma ambiguidade na
sua redacgio, visto que nio se verifica uma renuncia clara aos modelos
de substituicdo, o que deixa uma margem larga de conformacio legis-
lativa pelos seus aplicadores (ViTOr, 2020, p. 128). No entanto, o pre-
ceito ndo implica o afastamento de todas as formas de representacao,
o que pode acontecer em situagdes mais extremas (v.g., nas situacgodes
de estado de coma). No entanto, quando a tomada de decisdo cabe ao
acompanhante, deve pautar-se pela vontade e preferéncias da pessoa e,
ndo sendo possivel determinar essa vontade, pela melhor interpretagdo
da mesma e nao pelos melhores interesses do maior acompanhado, obje-
tivamente considerados, o que se traduziria no retorno a um modelo de
substituicdo que a CDPD pretende afastar.

Na lei portuguesa, o art. 145.°/2/e nos termos do qual o tribunal
pode cometer ao acompanhante «intervencdes de outro tipo, devida-
mente explicitadas», que deveriam constituir «o nicleo do acompanha-
mento, uma vez que € no seu &mbito que devemos incluir os deveres de
cuidado, os atos de apoio ao processo decisério, que potenciem a auto-
nomia do acompanhado e os atos que visem a satisfacdo das necessida-
des do acompanhado, bem como o afastamento de situacdes de perigo
em que este se encontre». No mesmo sentido, a concessio de poderes de
representacio especial, nos casos em que isso seja especialmente justifi-
cado também respeitara o novo modelo, se for orientado pela vontade e
preferéncias do maior acompanhado. No entanto, isso ja ndo acontece
na hipodtese de serem concedidos poderes de representacdo gerais, ao
que acresce que o padrao resultante do art. 146.° do CC para a atuagio
do acompanhante ¢ a «diligéncia requerida a um bom pai de familia, na
concreta situagdo considerada», o que pode ser diverso dos desejos do
acompanhado (ViTor, 2020, pp. 132-133).

V. Ainda na nossa ordem juridica, o art. 138.° do CC que dispde
o seguinte: «<o maior impossibilitado, por razdes de saude, ou pelo seu
comportamento, de exercer, plena, pessoal e conscientemente, 0s seus
direitos ou de, nos mesmos termos, cumprir os seus deveres, beneficia
das medidas de acompanhamento previstas neste Codigo».
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Segundo BarBosa (2021, pp. 55-57) do preceito mencionado se
retira que existem requisitos de caracter objetivo e subjetivo para que o
acompanhamento possa ser decretado. Relativamente aos primeiros,
tera de se tratar de um maior impossibilitado de exercer plena, pessoal
e conscientemente os seus direitos ou cumprir os seus deveres, ou seja,
impossibilitado de se autodeterminar neste ambito. Por outro lado, a lei
ndo exige que essa impossibilidade seja duradoura e habitual, podendo
o acompanhamento ser decretado em relagdo e um dominio da vida do
beneficiario embora néo se trate do suprimento de uma incapacidade
para a pratica de um ato pontual. Exige-se, por isso, alguma constan-
cia, embora seja possivel que o acompanhamento seja decretado relati-
vamente a situagdes transitérias, como no internamento subsequente a
um acidente, tratamento ou intervencdo cirurgica, que deixa a pessoa
impossibilitada de exercer os seus direitos durante um periodo de tempo,
mesmo que curto, como um estado de coma transitdrio, segundo o exem-
plo apontado pela mesma autora. O requisito objetivo prende-se com o
facto de a impossibilidade de exercer os direitos ou cumprir os deveres
resultar de razdes de saude, numa deficiéncia ou no comportamento do
beneficidrio, o que inclui patologias de ordem fisica, bem como mental.
Verifica-se, por isso, um alargamento relativamente aos fundamentos da
interdicdo e da inabilitagdo.

Segundo BarBosa, (2021, pp. 31-53) as medidas de acompanha-
mento regem-se pelo principio da subsidiariedade, conforme resulta do
art. 140.° que estabelece que o acompanhamento do maior visa assegu-
rar o seu bem-estar, a sua recuperacio, o pleno exercicio de todos os seus
direitos e o cumprimento dos seus deveres, com as excecdes determina-
das na sentenca. Por outro lado, a medida de acompanhamento néo tera
lugar se o seu objetivo for garantido através de deveres gerais de coope-
racdo e de assisténcia aplicaveis no caso. Procura-se, deste modo, salva-
guardar a vontade do sujeito, pelo que o acompanhamento € requerido
pelo préprio ou, mediante sua autorizacdo, pelo cdnjuge, pelo unido de
facto, por qualquer parente sucessivel ou pelo Ministério Publico sem
necessidade de autorizacdo neste ultimo caso. A autorizagdo pode ser
suprida quando a pessoa ndo a possa dar livre e conscientemente ou
quando existir para isso um motivo atendivel.

Ainda na mesma linha de ideias de respeito pela autonomia da pes-
soa, sendo designado judicialmente, o acompanhante € escolhido pelo
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acompanhado ou pelo seu representante legal (art. 143.°/1). A referén-
cia ao representante legal da pessoa, prende-se com a possibilidade de
o acompanhamento ser requerido e instaurado dentro do ano anterior
a maioridade, para produzir efeitos a partir desta (art. 142.°). Na falta
de escolha, o acompanhamento é deferido a pessoa que melhor salva-
guarde o interesse imperioso do beneficiario, designadamente as pes-
soas elencadas no art. 143.°/2.

Aponta a mesma autora que o acompanhamento €, ainda, caracte-
rizado pelo principio da necessidade, visto que se limita ao necesséario,
nos termos do art.145.9/1. Também ¢ este principio que justifica que o
acompanhamento cesse ou seja modificado quando cessarem as causas
que o justificaram ou quando tais causas se alterarem, respetivamente
(art. 149.°). Pela mesma razdo se exige que haja uma revisdo periddica
das medidas de acompanhamento.

2. A capacidade de testar do maior acompanhado e as preocupagdes
em torno da sua protecio nesse Ambito

De acordo com o novo regime, a regra geral é a de que o maior acom-
panhado pode exercer livremente os seus direitos pessoais (art. 147.°/1),
constando do art. 147.°/2 uma enumeracgio exemplificativa desses atos,
na qual se inclui o direito de testar (bem como o direito de casar, supra-
mencionado). No Direito Sucessorio, a preocupacio com a protecido do
maior acompanhado, que se encontra na ordem do dia, reflete-se, desde
logo, na protecéo dessa liberdade.

As formas de protegdo da liberdade testamentaria do maior acom-
panhado reconduzem-se aos mecanismos de protecdo de liberdade de
testar em geral. Como meio de o proteger, neste Ambito, temos as pro-
prias regras quanto a forma do testamento (arts. 2204.° e ss.), sendo este
um negocio solene, o mesmo se podendo dizer relativamente a sua livre
revogabilidade (art. 2179.°), que ndo pode ser objeto de renuncia (art.
2311.°). Para atender as legitimas preocupacdes quanto ao exercicio
da liberdade de testar do acompanhado é, também, importante aten-
der ao art. 2034.°, al. ¢), que determina que sio incapazes por motivo
de indignidade aqueles que por meio de dolo ou coacgdo induziram o
autor da sucessao a fazer, revogar ou modificar o testamento, ou disso o
impediram.
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Recorde-se, ainda, que é anulavel a disposicdo testamentaria
determinada por coagdo moral ou dolo (art. 2201.°). Proxima da coa-
¢do encontra-se a situacdo de aproveitamento do estado de necessi-
dade (usura). Embora néo se encontre contemplada nas regras relativas
a falta e vicios da vontade do testador, a doutrina admite a aplicacéo
do regime geral, sendo o art. 282.° aplicavel ao testamento (PINHEIRO,
2022, pp. 118 e Morais, 2019a, p. 95), no mesmo sentido se pronun-
ciando a nossa jurisprudéncia*. No entanto, existem posi¢cdes na dou-
trina em sentido contrario (LEITAO, 2021, p. 227).

Visando, ainda, a protegdo da liberdade testamentaria, o art. 2192.°
estabelece a nulidade da disposicéo testamentdria feita por maior acom-
panhado a favor do acompanhante, ainda que estejam aprovadas as res-
petivas contas. Tal nulidade néo se verificard, no entanto, quando este-
jam em causa descendentes, ascendentes, colaterais até ao terceiro grau,
conjuge do testador ou pessoa com quem este viva em unifo de facto.
O mesmo regime se aplica as doagdes, exvi do art. 953.°

Na mesma linha de protecao da liberdade de testar do maior acom-
panhado, tenha-se presente o art. 2199.°, que determina a anulabilidade
do testamento feito por quem se encontrava incapacitado de entender o
sentido da sua declaracido ou néo tinha o livre exercicio da sua vontade
por qualquer causa, mesmo que transitoria. Um aspeto digno de nota é
o de que a incapacidade acidental assume particular importancia relati-
vamente ao negdcio testamentario, visto que a incapacidade de testar s

4 Neste sentido, atendendo ao seu cardcter ilustrativo, cfr. o acérddao do TRP de 08/07/2015,
Proc. n.° 1579/14.5TBVNG.P1 (Relatora: Ana Paula Amorim) em que a decisdo foi a
seguinte: «I — O regime juridico dos negdcios usurarios previsto no art. 282°/1 CC ¢é aplica-
vel a qualquer tipo de negdcio juridico, designadamente aos negdcios juridicos unilaterais,
como € o caso das disposicdes testamentdrias. II — Configura um negdcio juridico usurario,
nos termos do art. 282°/1 CC, a consciéncia e o aproveitamento pelo cuidador, que prestou
assisténcia durante cerca de dois anos, da situacdo de inferioridade em mulher, viiva, com
75 para 77 anos, doente e dependente dos cuidados de terceira pessoa para a satisfacéo das
necessidades basicas da vida (sofreu amputagdo do membro inferior direito, hemiparésia
esquerda, mastectomia por carcinoma da mama direita), com algumas limita¢des cogniti-
vas, sem ascendentes vivos e sem descendentes, a quem o cuidador impediu as visitas de
familiares e amigos e que neste quadro vem a falecer, depois de dispor de todo o seu patrimo-
nio a favor desse cuidador, sem causa justificativa.» Todos os acérddos mencionados no texto

encontram-se disponiveis em www.dgsi.pt.
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se verifica nos casos de menoridade e quando a sentenca de acompanha-
mento o determine (art. 2189.°).

A incapacidade acidental pode cobrir, além de situacdes transitérias
de incapacidade (devidas, p. e., ao consumo de alcool ou de estupefa-
cientes), situacdes permanentes de incapacidade (v.g., deméncia notdria
e estados que tenham levado a que fosse decretado o acompanhamento
sem o estabelecimento de limitagdo a capacidade de testar).

3. O regime do maior acompanhado e o exercicio do direito de suceder
em situacdes anteriormente ndo contempladas (estado de coma)

Nao resulta do regime do maior acompanhado uma taxatividade
dos fundamentos do acompanhamento, tendo o legislador prescindido
dos requisitos da habitualidade e durabilidade, embora se exija uma
certa constancia da situacdo que o determina. Deste modo, pode con-
cluir-se que o acompanhamento pode ser determinado por uma situacéo
de estado de coma transitorio, que tenha resultado de uma intervencao
cirurgica, por exemplo, como foi referido.

Para além deste alargamento, estdo incluidas situacdes que ja eram
contempladas no regime anterior: esquizofrenias, depressdes, psico-
ses maniaco-depressivas, doencas senis, deméncias pré-senis, etc. Pelo
contrario, serdo residuais as situacdes de cegueira e surdez-mudez que
justifiquem o acompanhamento, na medida em que tais situa¢des nio
implicam, normalmente, uma limitacdo do sujeito em termos volitivos e
cognitivos (BARBOSA, 2021, p. 57).

Como ¢é sabido, a abertura da sucessdo da-se no momento da morte
do seu autor (art. 2031.°). E, entdo, determinado o mapa dos sucessiveis
do de cujus, ou seja, os sujeitos a quem serd atribuido o direito de suceder,
que estes podem exercer, aceitando ou repudiando a heranca. Quid iuris
numa situacdo em que um sujeito em estado de coma transitério € cha-
mado a uma heranga, ndo se encontrando em situacdo de a aceitar ou
repudiar?

Salvo melhor opinido, até a aprovacdo do regime do maior acom-
panhado a situagdo em causa ndo se encontrava contemplada na nossa
ordem juridica. Devido ao seu caracter transitorio, ndo se podia recor-
rer ao regime da interdicdo e da inabilitacdo. Diferente seria, eventual-
mente, 0 caso, se a situagao se prolongasse por um consideravel periodo
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de tempo. De qualquer forma, era necessario demonstrar que a pessoa
ndo conseguiria recuperar do estado de coma, o que poderia ser dificil.
Por outro lado, no plano sucessoério, o estado de coma néo configura uma
situacdo de «ndo poder aceitar a heranca», com vista ao funcionamento
das vocacodes indiretas, a saber, o direito de representacio (art. 2039.°),
o direito de acrescer (arts. 2137.°/2 € 2301.° e ss.) e a substituicio direta
(art. 2281.°) (PINHEIRO, 2022, p. 251).

A nao ser que a pessoa em estado de coma falecesse (o que deter-
minaria a transmissio do direito de suceder), como resolver o problema
enquanto a situacdo se pudesse considerar «transitéria»? Era um pro-
blema classico a que o anterior regime nao parecia dar uma resposta
adequada.

Poderiam os restantes herdeiros recorrer a actio interrogatoria, pre-
vista no art. 2049.°, com vista a notificacdo do sujeito para declarar se
aceitava ou repudiava a heranca? E nesta agdo dar-se-ia a nomeacéo de
um curador especial, por estar em causa uma pessoa impossibilitada de
receber a citagdo por motivo grave (art. 20.°/1 do CPC)? Solucéo rebus-
cada e dificilmente adequada a garantir a protecdo necessaria do suces-
sivel em estado de coma. Somente se poderia recorrer a um processo de
interdicdo ou inabilitacdo se a situacdo se mantivesse por um espaco de
tempo consideravel. E quanto tempo seria necessario? E isto admitindo
que se tratava de uma anomalia psiquica, o que n&o era claro. A situacio
da pessoa em estado de coma era, sem duvida, ambigua.

Em caso de interdicdo ou inabilitacio, se o sujeito recuperasse do
estado de coma com as suas faculdades intactas, teria de requerer o
levantamento das medidas em causa, o que também poderia nio ser
simples. Acresceria a dificuldade de administrar o patriménio da pessoa
em causa, se houvesse necessidade urgente de tomar medidas, na ausén-
cia de um mandato em previsdo da situacdo de incapacidade.

Este exemplo demonstra a flexibilidade do novo regime que se con-
trapde a rigidez do regime anterior. Acresce que, de acordo com o regime
do maior acompanhado, o tribunal deve rever as medidas de acom-
panhamento segundo a periodicidade que constar da sentenca e, no
minimo, de cinco em cinco anos (art. 155.9).
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4. Situacdes de incapacidade de testar do maior acompanhado: a subs-
tituicdo quase-pupilar®

I. Ainda que, por via de regra, o maior acompanhado mante-
nha a sua capacidade de testar, a sentenca de acompanhamento pode
decretar o contrario (art. 2189.°). Neste caso, a lei estabelece formas
de suprimento dessa incapacidade através da substituicdo pupilar e
quase-pupilar.

Normalmente, a doutrina aponta estes institutos como excecdes ao
caracter pessoal do testamento (XAVIER, 2022, p. 165). Como ja tivemos
oportunidade de afirmar noutros textos, em nossa opiniao, o instituto da
substituicdo quase-pupilar (art. 2298.°) constitui uma excecéo sui gene-
ris ao caracter pessoal do testamento (art. 2182.°) (Morais, 2023a, p.
437 e 2023b, p. 87). De facto, resulta do art. 2297.° que os progenitores
que nio estejam inibidos total ou parcialmente das responsabilidades
parentais tém a faculdade de substituir aos filhos os herdeiros e legata-
rios que entenderem, para o caso de os mesmos filhos falecerem antes de
perfazer os dezoito anos de idade, o que se designa substituicao pupilar.
Por outro lado, através da substituicdo quase-pupilar, a mesma facul-
dade é reconhecida aos progenitores sem distincdo de idade, no caso de
o filho ser incapaz de testar em consequéncia de uma sentenga de acom-
panhamento (art. 2298.°). A substituicdo quase-pupilar é igualmente
designada substituicdo «exemplar» ou «justinianeia», porque foi criada
pelo imperador Justiniano, a exemplo da substituicdo pupilar (exemplo
pupillaris substitutionis).

A substituicdo pupilar e a substituicdo quase-pupilar s6 podem ter
por objeto os bens que o substituido haja adquirido por via do testador,
ainda que os haja adquirido a titulo de legitima (art. 2300.°), abrangendo
tanto os bens adquiridos em vida, através de doagéo, quanto os adquiri-
dos mortis causa (FERNANDES, 2012, p. 460 e CorRTE-REAL, 2012, p. 98).

A substituicido caduca se, ao maior acompanhado, sobreviverem
descendentes ou ascendentes (art. 2298.9/2), bem como no momento
em que cessa a limitagdo resultante da sentenca de acompanhamento

5 Para maiores desenvolvimentos sobre o regime da substituicdo quase-pupilar, cfr. MorAIs
(2022, pp. 368-470), (20234, pp. 435-476) e (2023b, pp. 85-127). O presente texto cons-
titui, em certos pontos, um desenvolvimento dos estudos anteriormente realizados sobre o

tema, em particular, no que se refere a possibilidade de uma reforma do instituto em causa.
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(art. 2298.°/2), mesmo que aquele que readquire a capacidade de testar
ndo faca qualquer testamento. Também se deve entender que a caduci-
dade se verifica se se tornar conhecido um testamento feito pelo maior
acompanhado numa data anterior a data da sentenga de acompanha-
mento, atendendo a natureza juridica da substituicdo quase-pupilar
(GoNgALVES, 1935, p. 139).

O STJ entende que a substituicdo quase-pupilar sé podera operar se
ja exista uma sentenca de acompanhamento no momento em que o tes-
tamento € realizado®. Trata-se de uma posicao que nos suscita algumas
reservas e que ndo nos parece consentdnea com a protegdo do maior
acompanhado que subjaz ao instituto.

Por ultimo, e para completar o regime legal aplicavel ao instituto em
analise, o art. 2299.° determina a conversdo da substituicido pupilar em
quase-pupilar, se estiverem preenchidos os respetivos pressupostos, o
que permite que a substituicdo continue a produzir os seus efeitos apds a
maioridade do filho e aponta para a proximidade de ambas as figuras no
que se refere a sua natureza juridica (AscensAo, 2000, p. 51).

I1. N&ao nos querendo alongar na temadtica da natureza juridica da
substituicdo pupilar e da substituicdo quase-pupilar, que gera diversas
duvidas fruto de um regime contraditdrio, que ora parece remeter para a
sucessio dos progenitores, ora para a sucessio do respetivo filho, digam-
-se somente duas coisas:

a) relativamente a substituicdo pupilar «é, em todo o caso, ina-
dequado o seu tratamento em sede de capacidade testamen-
taria», visto que «o regime deste instituto situa-o, na verdade,
longe de uma simples funcio de suprimento da incapacidade
testamentaria activa dos menores e dos interditos», considera-
¢Oes que valem, igualmente, para a substituicdo quase-pupilar
(FERNANDES, 2012, pp. 457 € 461).

6 Cfr. o acdrddo do STJ de 10/01/2006, Proc. n.° 3743/05 (Relator: Ribeiro de Almeida).
Sumadrio disponivel em: https://www.stj.pt/wp-content/uploads/2018/01/sumarios-ci-
vel-2006.pdf (consultado a 13/10/2022). O acdérdido reporta-se a sentenca de interdicao,

embora a ideia veiculada no texto seja a mesma.
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b) «aceitando que o substituto sucede ao filho, a capacidade
sucessoria tem de verificar-se relativamente a este. Aceitando
que o substituto herda do testador, a capacidade sucessoria rele-
vante € em face do testador» (OLIVEIRA, 2001, p. 190).

III. Tendo em conta que, na substituicdo quase-pupilar, os inte-
resses dos progenitores também sdo tidos em conta (cf. art. 2300.°),
entendemos que estes ndo tém necessariamente de ser acompanhan-
tes para poderem exercer a faculdade de se substituir ao acompanhado
na realizacdo do seu testamento, visto que ndo estamos perante uma
forma pura de suprimento de uma incapacidade. Trata-se de uma posi-
cdo defendida por uma parte da doutrina (Sousa, 2000, p. 227, nota
544), embora alguns autores manifestem a sua discordancia (PINHEIRO,
2022, p. 104). De qualquer forma, tal faculdade nio deve ser reconhe-
cida aos progenitores se, antes da maioridade do acompanhado, foram
total ou parcialmente inibidos das responsabilidades parentais. Por isso,
em suma, basta que os progenitores sejam idéneos (v.g., podem ser afas-
tados como acompanhantes somente devido a sua idade, sendo, ainda
assim, idoneos).

O aspeto supramencionado aponta no sentido de que a substitui-
¢do podera funcionar se o acompanhante for o cbénjuge, visto que a sua
sobrevivéncia ndo implica a caducidade da substituicido quase-pupilar.
Nenhum motivo existe para que assim seja (LEITA0, 2021, p. 212). Em
nossa opinido, trata-se de um instituto que funciona numa légica de
troncalidade, procurando-se garantir que os bens dos progenitores per-
manecem no respetivo tronco familiar. Neste sentido aponta a limitagéo
do art. 2300.° anteriormente mencionada. Por isso, o facto de o conjuge
ter sido «elevado» a herdeiro legitimario, em 1977, ndo implica que a sua
sobrevivéncia determine a caducidade da substitui¢cdo, embora alguns
autores defendam o contrario (CorRTE-REAL, 2012, p. 98 e Sousa, 2000,
p. 226, nota 543).
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5. Da impossibilidade de o tribunal conferir autorizacio ao acompa-
nhante para exercer o direito de testar em nome do maior acompa-
nhado: referéncia jurisprudencial

I. Alguns acdérdios bastante recentes demonstram que, embora os
contornos da substituicdo quase-pupilar sejam frequentemente desco-
nhecidos pela maioria das pessoas, incluindo juristas (tal como, alis, o
proprio instituto) esta ganhou novo vigor com a aprovagio do regime do
maior acompanhado. Nos acérdios em causa os tribunais tiveram de se
pronunciar sobre a pedidos de autorizacdo por parte dos acompanhan-
tes para exercerem o direito de testar em nome do maior acompanhado,
o que demonstra claramente esse desconhecimento.

Atente-se, em primeiro lugar, no acérddo do TRL, de 13/01/2022,
Proc. n.° 4106/11.2TCLRS-B.L1-8 (Relatora: Cristina Lourenco). De
forma muito resumida, tratava-se de uma situacdo em que a autorizacgio
referida foi solicitada por um pai, que era acompanhante do seu filho.
O acompanhante invocou o disposto no art. 26.°/5 da Lei n.° 49/2018,
que prevé a possibilidade de o juiz autorizar a pratica de atos pessoais,
direta e livremente, mediante requerimento justificado. No entanto,
o preceito reporta-se a autorizacdo para a pratica de atos pelo préprio
acompanhado e ndo pelo acompanhante, como nao deixou de conside-
rar o tribunal.

Por outro lado, o caracter pessoal do testamento (artigo 2182.°)
opor-se-ia a que o maior acompanhado fosse representado no exercicio
do seu direito de suceder. Por isso, este direito ndo consta do elenco dos
atos relativamente aos quais o acompanhante deve solicitar prévia auto-
rizacdo judicial, em representacio do acompanhado, o que retira de uma
leitura conjugada dos artigos 145.°, 1938.°/1 e 1889.9/1. A concluséo,
por isso, ndo poderia ser outra sendo a da impossibilidade de o tribunal
autorizar o requerente a outorgar testamento em representacio do filho/
acompanhado.

II. No mesmo acérdao do TRL, o progenitor referido era co-herdeiro,
juntamente com o seu filho, na heranca da sua esposa (mae do maior
acompanhado), cabendo a cada um metade da mesma. Por outro lado,
o acompanhante era o Unico herdeiro do maior acompanhado. Preten-
dia este ultimo fazer um testamento para assegurar o futuro do seu filho,
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que residia habitualmente numa instituicdo, deixando a totalidade do
patrimoénio herdado da sua esposa por este e pelo seu filho a pessoas de
confianca que sabia que iriam tratar dele com dedicagio, ou seja, a dois
sobrinhos desse progenitor, um dos quais vogal no Conselho de Familia.
Sem a autorizacio judicial para representar o maior acompanhado no
exercicio do direito de suceder o progenitor pensava que se encontrava
limitado a quota disponivel ao beneficiar os referidos sobrinhos. Des-
conhecia, claramente, a existéncia da faculdade que lhe era concedida
pela substituicao quase-pupilar.

O testamento em causa so teria efeito se o testador (maior acom-
panhado) falecesse depois do seu progenitor. Por outro lado, a deixa
testamentaria ficaria, ainda assim, «dependente do facto dos legatarios
cuidarem do testador, prestando-lhe assisténcia médica e medicamen-
tosa e alimentos, mantendo-o na instituicdo onde ora se encontra, tendo
carater resolutivo caso tais cuidados nao lhe sejam prestados até a sua
morte».

Trata-se de um exemplo classico em que o progenitor poderia ter
recorrido a substituicdo quase-pupilar em prol da protecdo do maior
acompanhado apds a sua morte, realizando um testamento em repre-
sentacdo (impura) deste e utilizando clausulas acessoérias, como condi-
¢Bes ou encargos, para lhe garantir cuidados até ao fim da sua vida.

III. Em segundo lugar, veja-se o acdérddo do mesmo TRL de
15/12/2020, Proc. n.° 19055/18.5T8SNT-A.L1-7 (Relatora: Dina Mon-
teiro). Embora a questio juridica em causa fosse a mesma — ou seja, um
pedido de autorizacéo judicial por parte do acompanhante para repre-
sentar o maior acompanhado no exercicio do direito de suceder — os
contornos factuais do caso eram bastante diversos. Também neste caso
o tribunal recusou semelhante autorizacdo, com base no caracter pes-
soal do testamento, salientando que a incapacidade de testar sé pode ser
superada através da figura da substituicdo pupilar e quase-pupilar. No
entanto, ao contrario do primeiro acérddo mencionado, nesta situacao,
a maior acompanhada, esposa do acompanhante, tinha outorgado vali-
damente testamento antes de ser decretado o acompanhamento.

Procurava o esposo-acompanhante representar a maior acompa-
nhada no exercicio do seu direito de suceder para evitar que o Estado
fosse chamado a sucessdo desta, visto que ndo tinha quaisquer parentes
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sucessiveis legitimarios ou legitimos, visando beneficiar «pessoas sin-
gulares e/ou instituicdes religiosas ou de solidariedade social». Embora
reconhecendo os «nobres intentos» do requerente, o TRL salientou que
nada fazia supor que, se a maior acompanhada pudesse manifestar
naquele momento a sua vontade de forma expressa, a mesma seria dife-
rente daquela que havia sido manifestada num testamento outorgado
quarenta anos antes. Ao contrario do que acontecia na situacgédo anali-
sada no primeiro acérddo mencionado, neste caso a impossibilidade de
recurso a substituicdo quase-pupilar era manifesta.

6. A relevancia da substituicdo quase-pupilar na sociedade portuguesa
contemporanea

I. Uma das nobres func¢des que o Direito das Sucessdes é chamado
hoje a cumprir prende-se com a protecdo de pessoas com capacidade
diminuida, nomeadamente no que se refere aos idosos (MoRrarts, 2019b)
e aos maiores acompanhados. A isto acresce o problema dos direitos
sucessorios dos cuidadores do de cujus (GAaRcfA e RuBio, 2014, pp. 58-78
e 178 e ss). Eis o motivo pelo qual a substituicdo quase-pupilar ganha,
hoje uma importancia renovada (RopriGuez, 2018, p. 38), ainda que
sejam poucos os ordenamentos juridicos que admitem a figura — inad-
missivel no direito italiano, no direito francés e no direito alemao — e
ainda que no direito comum espanhol a mesma tenha sido recente-
mente abolida — através da revogagdo do art. 776 do Cdodigo Civil espa-
nhol pelo art. 2.37 da Ley n.° 8/2021, de 2 de junho, embora com hesi-
tacdes e num ordenamento juridico que consagra numerosas medidas
de protecdo das pessoas com capacidade diminuida —, embora continue
a subsistir em alguns direitos forais, como € o caso do direito catalao —
arts. 425-10 a 425-12 do Cédigo Civil da Catalunha, aprovado pela Ley
n.° 10/2008, de 10 de julho. A doutrina espanhola tem dedicado alguma
atencao a figura, cujo regime legal, em muitos aspetos lacunar, suscitava
inumeras dificuldades sobre as quais ndo nos pronunciaremos, visto que
ja tivemos oportunidade de o fazer num estudo anterior sobre este tema
(MorarIs, 2023a, pp. 457-467 € 2023b, pp. 107-118).

II. Uma andlise da jurisprudéncia espanhola nesta tematica reve-
la-nos uma preocupacédo em utilizar a substituicdo quase-pupilar como

211



212 \ DANIEL MORAIS

forma de proteger os descendentes e ndo para prosseguir os interesses
egoistas dos progenitores (RODRIGUEZ, 2018, pp. 17-22). O mesmo
aspeto resulta do primeiro dos acérdaos que menciondmos do TRL. Este
aspeto aponta no sentido da manutencio da substituicdo quase-pupilar
na nossa ordem juridica, ainda que, possivelmente, com algumas altera-
¢Oes. Veja-se que o aumento da esperanca média de vida determina que
o maior acompanhado podera sobreviver muitos anos apds a morte dos
seus progenitores, pelo que a preocupacido com o bem-estar deste apds a
morte daqueles € absolutamente legitima.

A utilizacdo das clausulas acessodrias, tais como condi¢des ou encar-
gos, para assegurar cuidados a pessoas mais vulneraveis é algo comum
e resulta da referida jurisprudéncia. A «ampliacdo» da liberdade testa-
mentdria que a substituicdo quase-pupilar assegura aos progenitores
para garantirem os cuidados dos seus filhos, maiores acompanhados,
apods a sua morte, afigura-se como um mecanismo particularmente inte-
ressante. Através do mesmo, embora estejam em causa duas sucessoes
diversas, a do progenitor e a do seu filho, na pratica, o progenitor que se
substitui aquele no exercicio do direito de testar passa a dispor de uma
maior massa patrimonial para lhe garantir os cuidados necessarios apds
a sua morte, visto que néo fica limitado a sua quota disponivel.

Embora seja um risco deixar a protecdo do maior acompanhado na
mao daqueles que beneficiardo com a sua morte, seguramente que 0s
progenitores fardo uma escolha criteriosa dessas pessoas, ao que acresce
a possibilidade de ser nomeado um executor testamentario para vigiar o
cumprimento do testamento e ainda o proprio regime legal aplicavel aos
encargos (art. 2248.°), com a possibilidade de resolucdo da disposicéo se
os mesmos nao forem cumpridos. Quanto a este ultimo aspeto, é impor-
tante que a possibilidade de resolugdo da disposicao resulte expressa-
mente do testamento, para ndo suscitar quaisquer duvidas. Aponte-se
ainda a ineficacia da disposicdo pela verificacdo da condicéo resolutiva
ou pela néo verificagdo da condicdo suspensiva, como forma de prote-
¢do do maior acompanhado neste caso.

III. Sem a substituicdo quase-pupilar, apds a morte desses filhos,
os seus bens poderdo ser atribuidos a familiares afastados, fruto de um
vinculo de parentesco meramente formal, sem qualquer correspondén-
cia com vinculos de caracter afetivo com a pessoa com a capacidade
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diminuida. Seria o chamamento a sucessio do maior acompanhado de
pessoas que em nada contribuiram para o seu bem-estar. Deste modo,
embora se possa afirmar que o propédsito da substituicdo quase-pupilar
é evitar que o maior acompanhado morra sem testamento — recorde-se
que, no direito romano, no qual o instituto teve a sua origem, morrer sem
testamento era considerado uma ignominia — , deve acrescentar-se que,
na sociedade atual, a finalidade mais relevante deste instituto é, precisa-
mente, assegurar a protecao daquele apds a morte dos seus progenitores,
impelindo certas pessoas a cuidar do incapaz (RoprRiIGUEZ, 2018, p. 15).

IV. De qualquer forma, ndo serdo os outros institutos existentes
na ordem juridica portuguesa suficientes para garantir a funcdo que
se visa prosseguir com a substituicdo quase-pupilar? Se se pensar na
substituicdo fideicomissdria, nomeadamente irregular (arts. 2286.° e
2295.°), logo se conclui no sentido negativo, bastando ter em conta que,
na auséncia da substituicdo quase-pupilar, todas as liberalidades a que
os progenitores pudessem recorrer para assegurar a protecdo do maior
acompanhado teriam como limite a legitima de outros filhos, devendo
cingir-se, por isso, a quota disponivel.

O direito espanhol tentou superar a limitacéo referida concedendo
aos progenitores a faculdade de realizar uma substituicdo fideicomissa-
ria tendo por objeto a legitima de alguns dos seus filhos em beneficio de
outros que se encontrem em situagio capacidade diminuida (art. 808.°
do Cédigo Civil espanhol). Neste caso, o filho incapaz nao podera alie-
nar os bens e os fideicomissarios serdo os filhos de cuja legitima se trata.
No entanto, pelos conflitos que podera potenciar, esta ndo sera, segura-
mente, uma solucdo melhor do que a substituicio quase-pupilar (RoDRI-
GUEZ, 2018, p. 167).

V. Sdo, deste modo, fortes os argumentos para a manutencdo da
substituicdo quase-pupilar na nossa ordem juridica, tal como aconteceu
no direito cataldo, e continua a acontecer na nossa ordem juridica, bem
como no art. 2127.° do Cédigo Civil de Macau.

Recentemente, o saudoso ZENO VELOsO (2018) considerou a figura
suficientemente relevante para ser introduzida no direito brasileiro.
Nesta figura, diz o autor, «presume-se que este ascendente tem muito
afeto pelo filho — quod plerumque fit —, havera de atuar com o maior
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respeito, responsabilidade e atencéo, com vistas a superar a impossibili-
dade invencivel do filho para outorgar testamento, escolhendo herdeiros
e legatarios que esse filho provavelmente elegeria, se pudesse fazer a sua
prépria disposicdo de ultima vontade. Essa presung¢io do amor e do cari-
nho do pai por seu filho cai por terra e se desvanece se esse genitor teve
limitado ou extinto o poder familiar».

E o que dizer do argumento de que a figura é uma «peca de museu»?
A este argumento responde o autor de forma licida: «<ndo acho que na
época em que vivemos devamos rejeitar antigos institutos juridicos so
por serem vetustos, ou porque nio tém grande atrativo ou interesse pra-
tico. Se assim fosse, terifamos de revogar, simplesmente, muitos artigos
do Cddigo Civil (o préprio instituto do testamento € de escassa utilizagéo
por nosso povo, quase ninguém faz testamento, e nem se pode admitir
uma ideia disparatada de abolir a figura...)». De facto, salta a vista que,
em certas situacdes, a substituicdo quase-pupilar «pode ser de grande
utilidade» (VELOso0, 2018).

O autor propds a seguinte formulacdo legal para o instituto no
Cddigo Civil brasileiro sob a epigrafe (substituicido do filho incapaz de
testar):

Art. 1.960-A. O ascendente que n&o teve suspenso nem extinto
o poder familiar (arts. 1.635, 1.637, 1.638), cujo filho ndo pode
manifestar a sua vontade, por enfermidade ou deficiéncia men-
tal, poderda, por testamento, nomear herdeiros ou legatarios
para este filho.

Art. 1.960-B. Caduca o testamento se o filho recobrar a razio,
ou deixar descendentes, ascendentes, conjuge ou companheiro.

Nesta formulacgao, a figura poderia abranger a totalidade dos bens
do incapaz, tal como propusemos de iure constituendo no direito portu-
gués (Morats, 2023a, p. 475 € 2023b, p. 126).
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7. Problemas de compatibilidade entre as formas de suprimento da
incapacidade de testar e o novo paradigma em matéria de capacidade
diminuida: a substituicdo quase-pupilar, os statutory wills e os testa-
mentos realizados pelo maior acompanhado «com apoio» (?)

I. Logo no inicio do texto tivemos ocasido de explicitar o novo para-
digma em matéria de capacidade diminuida. Resta saber se a substitui-
¢ao quase-pupilar é compativel com o mesmo, plasmado, em particular,
no art. 12.°da CDPD. N#o obsta a esta articulacdo o facto de o art. 12.9/5
da CDPD apenas se reportar a capacidade das pessoas com deficiéncia
para herdarem em condicdes de igualdade com as demais pessoas ou
para controlar os seus assuntos econdémicos, nada referindo relativa-
mente a liberdade de disposicdo por morte (ROoDRIGUEZ, 2018, p. 44).

Em Portugal, a utilizacdo da substituicdo quase-pupilar para aten-
der principalmente aos interesses dos progenitores em evitar que os seus
bens sejam atribuidos a alguns sucessiveis legitimos, numa légica de
troncalidade, sem qualquer consideracdo pela vontade e preferéncias do
maior acompanhado, e desligada de uma preocupacdo com a sua prote-
¢ao, sera dificilmente compativel com o preceito mencionado, bastando
ter em conta os considerandos que tecemos logo no inicio deste texto
sobre o novo paradigma suprarreferido.

IT. O problema da compatibilidade entre o art. 12.° da CDPD e os
mecanismos de protecido das pessoas com capacidade diminuida no
plano sucessorio tem sido discutido nos paises de common law a pro-
posito dos statutory wills. No Reino Unido, a seccdo 18(1) (i) do Mental
Capacity Act, de 2005, determina que o tribunal pode realizar um tes-
tamento em nome do incapaz. A sua decisdo serd guiada pelo critério
objetivo dos «best interests», concretizado pela seccéo 4. Resulta da respe-
tiva seccéo (4) que a pessoa deve ser encorajada a participar, na medida
do que seja razoavel. Por outro lado, resulta da seccdo 4(6) que devem
ser tidos em conta na determinacdo do «melhor interesse» da pessoa, na
medida em que isso se possa razoavelmente determinar: a) os seus dese-
jos e sentimentos passados e presentes, em particular qualquer declara-
cdo escrita feita por esta enquanto ainda tinha capacidade; b) as suas
crengas e valores que provavelmente influenciariam a sua decisdo se
a pessoa tivesse capacidade; ¢) outros fatores que seria provavel que a



216 \ DANIEL MORAIS

pessoa tivesse em conta se o pudesse fazer. A seccido 4(7) estabelece que
os magistrados tém de ter em conta, se tal for exequivel e se for apro-
priado proceder a essa consulta: a) qualquer pessoa indicada pelo inca-
paz para ser consultada nos assuntos em causa; b) qualquer pessoa que
cuide do incapaz ou interessada no seu bem-estar.

III. O recurso a um critério objetivo na realizagdo do testamento
pelo incapaz traduziu-se numa mudanca do paradigma em vigor na
legislacdo anterior, de cariz subjetivo, pois uma coisa € concretizar o tes-
tamento que o incapaz «poderia ter feito» (e que € no seu «<melhor inte-
resse») e outra € concretizar o testamento que este «teria feito» (Crou-
CHER, 2009, pp. 681 e 689). Na verdade, resulta das Explanatory Notes
do Mental Capacity Act (2005, nota 28), que:

O melhor interesse ndo € um teste de «julgamento substituido»
(0 que a pessoa teria querido), mas, pelo contrario, requer que
se determine o que seria no melhor interesse da pessoa por apli-
cacdo de um teste objetivo. Todas as circunstancias relevantes,
incluindo os fatores mencionados nesta seccdo, tém de se con-
siderados, mas nenhum deles tem mais peso ou assume priori-
dade sobre outro. Todos devem ser atendidos para determinar
o que seria no melhor interesse da pessoa em causa. Os fatores
referidos nesta secgdo ndo uma defini¢do de melhor interesse e
nao sdo exaustivos.”

CROUCHER (2009, p. 697) considera que a possibilidade de o tribu-
nal fazer um testamento em nome do incapaz é compativel com a liber-
dade de testar, pois quando tal poder é exercido com base nas intencdes
e preferéncias do incapaz traduz-se numa extensio da sua autonomia.
No entanto, quando o paradigma é objetivo e ndo subjetivo, estamos
perante uma abordagem paternalista, que se afasta da func¢do do testa-
mento como um ato baseado na livre vontade dos titulares dos bens, difi-
cilmente compativel com a CDPD. O recurso ao critério do «<melhor inte-
resse» de uma pessoa pode violar o seu direito a ter capacidade juridica

7 Disponivel em: https:/www.legislation.gov.uk/ukpga/2005/9/notes (consultado a 08/11/
/2022).
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em condicdes de igualdade, que lhe é reconhecido pela Convencéo
(artigo 12.°/2). Por outro lado, podera funcionar como uma cortina de
fumo que esconde outras razdes para a decisdo com menor justificacdo
legal, tais como os valores sociais e culturais de quem decide. Por dltimo,
nega a capacidade de tomada de decisGes a pessoas com deficiéncia,
contra o que dita a CPDP.

IV. Tendo em conta os aspetos mencionados, HARDING (2015, pp.
964-970), conclui que o regime em vigor no Reino Unido deveria ser
revisto. Sobretudo nas situacdes em que o tribunal deve fazer um testa-
mento baseando-se nos melhores interesses de uma pessoa que nunca
teve capacidade de testar. Pelo contrario, nas situa¢des em que os tri-
bunais reestabelecem a vontade testamentdaria de uma pessoa que per-
deu a sua capacidade testamentaria, normalmente por deméncia devido
a uma alteragdo das suas condicdes econdmicas, as dificuldades serdo
menores, tendo em conta que o regime legal em vigor remete para os
desejos, sentimentos, crencas, valores e preferéncias da pessoa com
capacidade diminuida para determinar o seu «<melhor interesse». A rele-
vancia dos statutory wills é clara se tivermos em conta que, até 2025,
as estatisticas apontam para um milhdo de pessoas com deméncia no
Reino Unido.

Nas situagbes em que a pessoa, tendo tido, anteriormente, capaci-
dade de testar, nunca fez testamento, considera a autora que seria dificil
justificar o afastamento das regras da sucesséo intestada, constituindo
a execucdo de um statutory will nestas situacdes uma interferéncia
inapropriada nos direitos das pessoas com deficiéncia, reconhecidos
pela Convencdo, em favor dos interesses financeiros dos potenciais
beneficiarios desse testamento. Neste caso, se resultam eventuais injus-
ticas ou desigualdades da aplicacdo das regras da sucessio intestada, a
autora entende que terdo de ser tais regras a ser alteradas. No entanto,
na perspetiva do direito portugués, somente o facto de o maior acom-
panhado ter realizado um testamento num momento anterior ao inicio
do processo de acompanhamento poderd impedir o funcionamento da
substituicdo quase-pupilar. Pelo contrério, o facto de néo ter realizado
um testamento quando podia té-lo feito ndo devera ser valorizado para
excluir o funcionamento deste instituto. Para além da valorizacao das
preferéncias e desejos do maior acompanhado, o mesmo visa a sua
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protecdo, impelindo pessoas que lhe sejam préoximas ao seu cuidado,
apds a morte dos seus progenitores e do seu conjuge.

V. Saliente-se que a compatibilizacdo da substituicdo quase-pupilar
com o modelo de apoio introduzido na CDPD e que se traduz num afas-
tamento de uma ldgica de «substituicio», passaria por ter em conta os
desejos e preferéncias do maior acompanhado, na medida do que seja
razoavel, no momento da realizacdo do testamento em sua substituigao.
Pelo contrario, admitir a realizagdo do testamento pelo maior acompa-
nhado com o apoio do seu acompanhante seria ndo sé ignorar os prin-
cipios basilares do Direito Sucessorio, nomeadamente o que se prende
com o caracter pessoal do testamento, mas, mais do que isso, despro-
teger o maior acompanhado no momento particularmente delicado da
realizacdo de um ato tdo sensivel quanto o € o testamento. Tratar-se-ia
de um testamento realizado pelo maior acompanhado, mas no qual, com
elevada probabilidade, prevaleceria a vontade do seu acompanhante.
Por isso, das duas uma: ou o maior acompanhado tem capacidade para
fazer testamento ou néo tem; tertium non datur.

Neste sentido se pronunciou Rodriguez ao analisar o problema
na ordem juridica espanhola (2018, pp. 68-74). Segundo esta autora,
trata-se de um problema sobre o qual se debrucou pela jurisprudéncia
espanhola, que chegou a admitir a realizacdo do testamento por parte
de uma pessoa com discapacidad, desde que apoiada. No entanto, esta
tendéncia foi corrigida pelo Supremo Tribunal espanhol ja em 2017.

8. Proposta de reforma da substituicdo quase-pupilar e da substituicio
pupilar no direito portugués

I. A relevancia pratica da substituicdo quase-pupilar é inegavel,
como referimos, na medida em que, embora em principio os maiores
acompanhados mantenham o seu direito de testar, a sentenca de acom-
panhamento pode decretar o contrario. Acresce que, nas situacdes em
que a interdicao foi decretada na vigéncia do anterior regime, o ambito
dos atos que podem ser praticados pelo maior acompanhado (anterior-
mente interdito, € igual, embora seja possivel a revisdo do acompanha-
mento, conforme resulta do art. 26.°, n.> 4, 5 e 8 da Lei n.° 49/2018.
Isto significa que fica excluida a realizacdo do testamento na medida em
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que, de acordo com o regime pretérito (art. 2189.°/b), o interdito tam-
bém néo tinha capacidade para fazer testamento.

II. Embora consideremos que a substituicdo quase-pupilar podera
ser compatibilizada com a CDPD, nomeadamente com o seu art. 12.°,
o respetivo regime juridico deveria de ser objeto de uma reforma. E sin-
tomatico desta necessidade de reforma o facto de o Centro de Direito da
Familia da Universidade de Coimbra, num projeto realizado por Paula
Tavora Vitor e Geraldo Rocha Ribeiro sobre as incapacidades dos adul-
tos a pedido do Ministério da Justica, ter proposto a revogacao da figura.
Por outro lado, aquando da aprovacdo da Lei n.° 49/2018 o legislador
ndo se preocupou em atualizar a terminologia resultante do regime legal
da substituicdo quase-pupilar, o que leva a crer que ndo teve em mente
o impacto que a CDPD, ou o novo regime legal agora consagrado na lei
portuguesa, poderiam ter neste instituto.

Ap0s esta reforma ficaria claro que o instituto visa primordialmente
a protecdo do maior acompanhado. Embora seja natural que a figura seja
utilizada pelos progenitores para proteger os seus filhos, sendo também
natural que escolha criteriosa levada a cabo pelos mesmos das pessoas
mais adequadas para receber o patrimoénio do maior acompanhado —
impelindo-os a cuidar do mesmo — recaia sobre pessoas com quem estes
tenham lacos afetivos significativos, esta funcio de protecido assumida
pelo instituto devera resultar da propria lei, assim como devera constar
do regime legal aplicavel a relevancia das preferéncias do maior acom-
panhado ou da melhor interpretacdo das mesmas.

III. Nao nos podemos esquecer da origem histérica da figura, na
qual, em tempos remotos, se entendia estar em causa a heranga do
paterfamilias e nao do filius. Por isso, parece-nos de admitir que a facul-
dade de recorrer a substituicio seja concedida ao progenitor ainda que
este nao seja o acompanhante do maior. Bastara que seja idéneo, por
nunca ter sido inibido total ou parcialmente das responsabilidades
parentais antes de maioridade do maior acompanhado ou por nunca
ter praticados os atos que permitiram que o mesmo fosse deserdado ou
declarado indigno na sucessdo do maior acompanhado. Pelo contrario,
ainda que seja seu acompanhante, o progenitor ndo podera substitui-
-lo na realizagdo do seu testamento, nomeadamente para evitar que os
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bens sejam atribuidos ao Estado, como resultou de um dos acérdaos
que analisamos no TRL. Temos duvidas que a tradicdo que se encon-
tra na base do instituto pudesse sustentar semelhante solucdo, ainda
que a substituicdo fosse utilizada para a protegdo do proprio maior
acompanhado.

IV. Por outro lado, numa odtica reformista se poderia apontar que,
sendo o instituto configurado primordialmente como um mecanismo
de protegcdo do maior acompanhado, a sobrevivéncia do seu cénjuge,
tal como a sobrevivéncia dos ascendentes ou descendentes ao maior
acompanhado, implicaria a caducidade da substituicdo, visto que essa
sobrevivéncia permitira assegurar a referida protecao, tendo em conta os
deveres dos conjuges que resultam do art. 1672.°, em particular, os deve-
res de cooperacao e assisténcia, bem como os deveres paternofiliais (art.
1874.°), especialmente os deveres de auxilio e assisténcia.

V. A aceitacdo de que a substituicdo pode abranger a totalidade dos
bens do maior acompanhado implicaria a consagragdo de normas para
a situacdo de concurso de substituicdes. Desde logo, as disposicdes que
fossem compativeis poderiam produzir os seus efeitos. Por outro lado,
e respeitando a nossa tradicdo nesta matéria, prevaleceria a disposicéo
de cada progenitor relativamente ao que tivesse deixado ao descendente,
tal como acontece hoje a luz do art. 2300.°; o restante seria atribuido
proporcionalmente — assim se propds em Espanha, no Projeto de Lei
n.° 121/000027, através de uma alteragio ao art. 776 do Cdédigo Civil
espanhol (Proyecto de Ley por la que se reforma la legislacion civil y procesal
para el apoyo a las personas con discapacidad en el ejercicio de su capacidad
juridica)®.

VI. Alguns dos autores que advogam a manutencgio da substituicdo
quase-pupilar consideram que, pelo contrario, a substituicdo pupilar
tem um interesse diminuto na sociedade contemporanea (RODRIGUEZ,
2018, p. 38 e VELOsO, 2018). Trata-se de uma posicdo que nos parece

8 Boletin Oficial de las Cortes Generales, Série A, n. © 27-1, de 17/07/2020, pp. 1 e ss. (cf. em
particular, p. 31), disponivel em: https://www.congreso.es/public oficiales/L.14/CONG/BOC-
G/A/BOCG-14-A-27-1.PDF (consultado a 02/06/2023).
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incongruente, salvo o devido respeito. Basta ter em conta que o maior
acompanhado em tempos teve menos de dezoito anos e que as razdes de
saude que poderiam, no futuro, justificar que o acompanhamento seja
decretado podem ter origem na infancia e limitar a esperanca de vida
da crianga, ndo sendo plausivel que esta sobreviva até atingir a maiori-
dade. Se a isto se somar uma esperanca de vida diminuta dos pais, por
alguma razdo de saude, encontram-se preenchidos os requisitos para
que a figura ganhe alguma relevancia. Trata-se de uma situacio menos
plausivel, mas, ainda assim, que podera ocorrer. A transformacio da
substituicdo pupilar em substituicdo quase-pupilar demonstra que esta
ultima pode ser uma continuagdo de uma situagio a que a primeira pro-
curou atender, por isso, ou aceitamos ambas, ou rejeitamos ambas.

A supressdo da substituicdo pupilar seria realizada contra a ideia
hoje dominante de que, mais do que um ser incapaz, a crianca ¢ uma
pessoa inteira, mas vulneravel, devido a sua falta de maturidade, nomea-
damente fisica e psiquica (PINHEIRO, 2021, p. 2021). Faria sentido pri-
var esta de um instrumento de protecdo relevante existente na nossa
ordem juridica no Direito Sucessdrio? Tendo em conta as teses gerais de
gradualismo autonomista relativamente a crianca, deveria ser tida em
conta a sua opinifo na realizacdo do testamento em sua substituicio, na
medida do possivel.

No sentido referido aponta o art. 1878.°/2 de acordo com o qual,
segundo com a maturidade dos filhos, os pais que exercem as respon-
sabilidades parentais «devem ter em conta a sua opinido nos assuntos
familiares mais importantes e reconhecer-lhes autonomia na organiza-
¢do da propria vida». De igual modo, o art. 12.°/1 da Convencdo Sobre
os Direitos da Crianca obriga os Estados partes, entre os quais Portugal,
a garantir «a crianca com capacidade de discernimento o direito de
exprimir livtemente a sua opinido sobre as questdes que lhes respeitem,
sendo devidamente tomadas em consideracdo as opinides da crianca,
de acordo com a sua idade e maturidade». Por ultimo, o art. 4.°/1/c do
Regime Geral do Processo Tutelar Civel contempla o principio da audi-
¢ao e participagdo da crianca no dmbito dos processos tutelares civeis.
Trata-se de regras que, segundo PINHEIRO (2021, p. 237), devem ser
aplicadas no quadro dos processos e procedimentos de cariz sucessério.

Pelo contrario, no Ambito sucessdrio «ndo se vislumbra [...] nenhuma
das multiplas manifestacdes legais de autonomia da crianca, que, além
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das indicadas no texto principal, se revelam, por exemplo, a partir de
certa idade, na perfilhacio, na celebracio de contrato de trabalho, no
planeamento familiar, na adesdo a associagdes e na apresentacio de
queixa exigivel em procedimento criminal (PINHEIRO, 2021, pp. 238-
-129, nota 28).

VII. Terminamos com a seguinte sugestdo para a formulacdo do
regime legal do instituto:

Art. 2297.° (Substituicdo pupilar):

1. O progenitor que néo estiver inibido total ou parcialmente
das responsabilidades parentais tem a faculdade de substituir
aos filhos herdeiros ou legatarios, para o caso de os mesmos
filhos falecerem antes de perfazer dezoito anos de idade: é o que
se chama substituicdo pupilar.

2. No testamento realizado em substituicdo do filho sé pode-
rdo ser contempladas pessoas que venham a assumir a funcéo
de tutores deste ou que tenham assumido, de facto, o cuidado
do mesmo até a sua morte, ou pessoas assumam obrigacdes de
cuidado e de prestacdo de alimentos em relacdo ao mesmo, de
fonte legal ou negocial, e que os tenham cumprido até a sua
morte.

3. Na realizacio da substituicdo devera ser tida em conta a opi-
nido do menor de acordo com a sua idade e maturidade.

4. A substituicdo fica sem efeito pela emancipagio do substi-
tuido ou logo que este perfaga dezoito anos, ou se falecer dei-
xando descendentes ou ascendentes.

Art. 2298.° (Substituicdo quase-pupilar):

1. A disposicao do artigo anterior é aplicavel, sem distincdo de
idade, ao caso de o filho ser incapaz de testar em consequéncia
de uma sentenga de acompanhamento: € o que se chama subs-
tituicdo quase-pupilar.

2. No testamento realizado pelo progenitor sé poderdo ser con-
templadas pessoas que venham a assumir a fung¢do de acom-
panhantes do substituido ou que tenham assumido, de facto, o
cuidado do mesmo até a sua morte, ou pessoas que assumam
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obrigacdes de cuidado e de prestagio de alimentos em relacéo
ao mesmo, de fonte legal ou negocial, e que os tenham cum-
prido até a sua morte.

3. A substituicdo é valida ainda que o acompanhamento sé
venha a ser decretado apds a outorga do testamento.

4. Nao podera recorrer a substituicdo quase-pupilar o progeni-
tor que foi inibido das responsabilidades parentais antes de o
substituido ter atingido a maioridade ou que tenha praticado
algum dos atos que justificam a indignidade ou a deserdacéo na
sucessdo do mesmo.

5. O progenitor terd a faculdade referida no n.° 1 ainda que néo
seja o acompanhante do maior e desde que niao esteja preen-
chida nenhuma das situagdes previstas no n.° 3.

6. Na outorga do testamento o progenitor deverd ter em conta
os desejos e as preferéncias do substituido ou a melhor interpre-
tacio dos mesmos.

7. A substituicao fica sem efeito se se tornar conhecido um tes-
tamento do maior acompanhado, outorgado antes da publicita-
¢do do inicio do processo de acompanhamento e ainda que este
seja invalido desde que com um fundamento diverso da falta ou
vicio da vontade. A substituicdo também fica sem efeito logo
que cesse 0 acompanhamento ou se o substituido falecer dei-
xando descendentes, ascendentes ou cdnjuge.

Art. 2299.°: (Transformacdo da substituicdo pupilar em
quase-pupilar):

A substituicdo pupilar é havida para todos os efeitos como qua-
se-pupilar se o acompanhamento for decretado em relagido ao
substituido e resultar da sentenca a sua incapacidade para fazer
testamento.

Art. 2300.° (Bens que podem ser abrangidos):

As substitui¢des pupilar e quase-pupilar podem abranger a
totalidade dos bens do substituido, incluindo os bens este haja
adquirido por via do progenitor que realiza a substituigao.
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Art. (2300.°-A) (Concurso de substituicdes):

Se os dois progenitores tiverem feito uso da substituicdo, aten-
der-se-a as disposicdes de ambos, se forem compativeis. Se nédo
forem compativeis, prevalecerd a de cada um relativamente aos
bens que o substituido haja adquirido a titulo gratuito, em vida
ou por morte, por via desse progenitor, e o resto entender-se-a
atribuido proporcionalmente.
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Direito Sucessdrio e Autonomia

Liberdade de disposicao dos bens e protecao
sucessOria da familia: novas tendéncias no
campo da sucessao legitimaria e da sucessao
contratual

CRISTINA DIAS*

Abstract: This paper focuses on the succession protection in today's
family and the autonomy and freedom of the author of the succession to
decide on the destination of his/her assets.

It is possible to impose restrictions on the right to private property
in terms of freedom of disposal (inter vivos or mortis causa). In the case
of the disposal of property in the event of death, the main restriction
imposed on the freedom of will or contractual disposition results from
the existence of imperative succession. The chapter is a reflection on the
regulation of succession in a more compatible way with freedom to dis-
pose, not only through a will but also embracing a new vision of succes-
sion contracts.

Key-words: Succession Law; Mandatory heirs; fredom of property
disposition upon death.

1. Questdes introdutdrias — liberdade de disposicdo dos bens e suas
limitacdes no campo sucessorio

O enquadramento desta minha intervencdo no painel dedicado ao
Direito Sucessdrio e Autonomia permitiria a andlise de varias questdes
e problematicas. Cingir-nos-emos a uma dessas matérias que nos tem
ocupado a atenc¢do nos ultimos anos: a protecdo sucessoria da familia

* Professora Catedratica da Escola de Direito da Universidade do Minho.
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atual e a autonomia e liberdade do autor da sucessio para determinar o
destino dos seus bens (quaisquer que sejam)?.

A todos é garantido, nos termos do n.° 2 do art. 62.° da Constituicio
da Republica Portuguesa (CRP), como direito fundamental, o direito a
propriedade privada e a sua transmissdo em vida ou por morte, nos ter-
mos da Constituicdo, consagrando, assim, uma garantia constitucional
da propriedade privada.

O direito de propriedade inclui-se nos direitos econdmicos, sociais
e culturais, ndo fazendo parte do elenco dos direitos, liberdades e garan-
tias, ainda que de natureza anéloga a estes (gozando, assim, do respetivo
regime)?.

Como referem CANOTILHO € MOREIRA (2007, p.801), o direito
de propriedade é garantido «nos termos da Constitui¢cdo». <A férmula
parece supérflua, mas nao é€: trata-se de sublinhar que o direito de pro-
priedade néo é garantido em termos absolutos, mas sim dentro dos limi-
tes e com as restrigdes previstas e definidas noutros lugares da Constitui-
cdo» e na leid.

Quanto ao ambito ou contetdo do direito de propriedade podemos
destacar, no entendimento dos autores referidos, quatro componentes,
ou seja, a liberdade de adquirir bens (i); a liberdade de usar e fruir dos
bens de que se € proprietario (ii); a liberdade de os transmitir (iii); € o
direito de n&o ser privado deles (iv)*.

Assim, e tendo presente o que nos parece mais relevante no ambito
deste estudo, o direito fundamental de propriedade garante a liberdade
de transmissdo inter vivos e mortis causa dos bens. Significa isto que o
titular dos bens n&o pode ser impedido de os transmitir, seja por via

! Retomamos, assim, alguns temas que ja trabalhdmos noutros textos (e indicados nas refe-
réncias bibliograficas finais).

2 CANOTILHO € MOREIRA (2007, pp. 800 e 802) e MIRANDA e MEDEIROS (2010, p. 1242).

3 V. também, QUEIROZ (2010, pp. 247 e ss.).

4 CANOTILHO € MOREIRA (2007, p. 802). MIRANDA € MEDEIROS (2010, p. 1247), citando o
acérdéo do Tribunal Constitucional n.® 148/05, de 9 de outubro, indicam apenas trés com-
ponentes que acabam, todavia, por coincidir com as anteriores: o direito de aceder a pro-
priedade (i); o direito de néo ser arbitrariamente privado da propriedade (ii); e o direito de
transmissdo da propriedade inter vivos ou mortis causa.
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contratual, em geral, seja por via testamentaria, apenas no caso de dis-
posicdes por morte. Mas esta liberdade de transmissdo tem limitacdes,
ndo implicando que o legislador ndo possa restringir essa liberdade®.
Alids, e em termos gerais, a garantia constitucional da propriedade pri-
vada ndo consagra este direito em termos absolutos, mas apenas em
termos relativos (nos termos da Constituicdo), encontrando limites ou res-
tricdes definidos pelo legislador. Qualquer direito constitucionalmente
protegido pode restringir-se até para efeitos de compatibilizagdo com
outros direitos. A utilizago irrestrita dos direitos de cada um acabaria
por comprometer a vida em sociedade.

Portanto, e como acabamos de referir, € possivel a lei determinar
restrigdes ao direito de propriedade nas suas varias vertentes e, em parti-
cular, a liberdade de transmissao mortis causa.

Todavia, estas restricdes estdo sujeitas aos limites das leis restriti-
vas de direitos, liberdades e garantias, atendendo ao caracter andlogo
do direito de propriedade, como também ja menciondmos, podendo
considerar-se injustificadas por violacao «dos principios da adequacio,
necessidade e proporcionalidade»®. Ndo pretendendo chegar tdo longe,
ndo podemos deixar de afirmar que as atuais limitacoes a liberdade
de transmissdo mortis causa, seja por testamento ou pacto sucessorio,
impostas essencialmente pela existéncia da sucessdo legitimaria, nio se
coadunam com a realidade sociofamiliar da nossa sociedade. Procura-
remos, assim, verificar quais as restrigcdes impostas por lei & disposicéo
dos bens por testamento ou pacto sucessorio”’.

5 Como escrevem CANOTILHO € MOREIRA (2007, p. 804), o direito de transmissdo da pro-
priedade deve ser entendido «no sentido restrito de direito de ndo ser impedido de a transmitir;
mas néo no sentido genérico de liberdade de transmissao, a qual pode ser mais ou menos
profundamente limitada por via legal, quer quanto a transmissao inter vivos [...], quer quanto
a transmissdo mortis causa (limites a liberdade de disposicdo testamentdria, desde logo, a
sucessdo legitimaria)».

¢ CANOTILHO € MOREIRA (2007, p. 803).

7 Nao nos pronunciaremos sobre questdes fiscais que, de forma indireta, implicam também
algumas limitagdes a liberdade de disposigdo. Serd apenas de mencionar que a aquisicao de
bens por doacdo ou heranca esta sujeita ao Imposto do Selo, a taxa de 10%. Esta taxa aplica-
-se ao valor de mercado dos bens ou, no caso dos imdveis, ao seu valor patrimonial tributa-
rio, o qual consta da caderneta predial urbana. No entanto, se a pessoa que receber bens por
doagdo ou heranga for conjuge, unido de facto, descendente ou ascendente do doador ou do
falecido, ndo esta sujeito a este imposto.
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Como sabemos, a sucessdo por morte pode ser legal ou voluntaria,
conforme se baseie na lei ou em negdcio juridico (art. 2026.° do Cddigo
Civil)®, podendo este ser um testamento (sucessdo testamentdaria) ou
uma doagdo por morte (nos casos admitidos por lei — sucessdo contra-
tual). Por seu lado, a sucessdo legal pode ser legitima ou legitimaria, con-
forme possa ou néo ser afastada pela vontade do seu autor (art. 2027.°).

Na sucessio legitimaria a preocupacgio de que os bens sejam atri-
buidos a certos familiares estd bem patente. De facto, a relevancia dada
a familia na sucessio legitima ndo assegura que os bens permanegam
na mesma familia, dado que o autor da sucessdo pode dispor dos seus
bens em sentido contrdrio (por testamento ou, nos casos admitidos, por
pacto sucessorio). Esta finalidade € atingida pela sucessédo legitimaria,
cujo fundamento reside, assim, na protecdo da familia mais proxima:
conjuge, descendentes e ascendentes (art. 2157.°). A estes sucessiveis €
reservada uma parte dos bens do de cuius — a legitima ou quota indispo-
nivel — sobre a qual ndo pode ele exercer a sua liberdade de disposicao.

A sucessido voluntdria pode ser contratual ou testamentaria®.

A sucessdo testamentdria e a sucessdo contratual encontram o seu
fundamento no principio da autonomia privada e da liberdade de dis-
posicéo (que o art. 62.° da CRP inclui no direito de propriedade do titu-
lar). E evidente que, sendo muito limitado o campo de admissibilidade
dos pactos sucessorios, a sucessdo testamentaria representa a principal
forma pela qual se manifesta a liberdade do autor da sucessio de dispor
dos seus bens. O proprietario dos bens tem liberdade de dispor dos mes-
mos, tanto a titulo oneroso como gratuito (e, neste caso, quer entre vivos
quer mortis causa). E no dominio dos atos de disposicéo a titulo gratuito
mortis causa que o testamento desempenha a sua funcio.

8 Sempre que sejam citados artigos, sem indicacdo expressa do diploma a que pertencem, a
mengao reporta-se ao Codigo Civil.

° A designagao de sucessores adveniente da sucessdo contratual prevalece sobre a designacédo
sucessOria testamentdria, quer anterior ao contrato sucessorio quer ulterior. De facto, um tes-
tamento anterior referente a mesma categoria de bens pode ser mais tarde revogado por uma
doacdo mortis causa, nos casos em que estas se admitem, por manifestagio expressa ou tacita
da vontade do autor da sucesséo (arts. 2311.°©a 2313.°), enquanto os pactos sucessorios, por
se tratar de contratos, sdo em principio irrevogaveis apos a aceitagdo (arts. 1701.°, n.° 1, e
1705.°,n.° 1), ndo podendo ser prejudicados por testamento posterior relativo & mesma cate-
goria de bens. V., CoELHO (1992, pp. 140 e 149-153), e Sousa (2000, pp. 46 e 47).
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A sucessio testamentdria incidird, havendo herdeiros legitimarios,
sobre a quota disponivel do autor da sucessdo ou, caso nio existam
herdeiros legitimarios, sobre toda a herancal®. Tem por base um testa-
mento, definido no art. 2179.°, n.° 1, como o ato unilateral e revogavel
pelo qual uma pessoa dispde, para depois da morte, de todos os seus
bens ou de parte deles. Assim, e seguindo Sousa (2000, pp. 51 e 52), as
caracteristicas que a lei aponta ao testamento e que o distinguem das
doacgdes mortis causa sdo, por um lado, o seu caracter unilateral, pro-
duzindo os seus efeitos por via de uma soé declaragdo de vontade, e ndo
através de duas ou mais declaracdes de conteudos diversos como sucede
nas doagdes mortis causa; por outro lado, o caracter revogavel do testa-
mento, podendo o testador liviemente alterar as disposi¢des testamen-
tarias anteriormente feitas, e estando até impedido de renunciar a facul-
dade de o revogar (v., art. 2311.°).

Entre a sucessdo testamentdria e a sucessdo legitimdria hd uma
estreita ligacdo, dado que se limitam reciprocamente. De facto, o autor
da sucessio pode dispor do seu patriménio por morte com plena liber-
dade, por testamento, mas ndo pode afetar a quota que a lei reserva aos
herdeiros legitimarios.

Ha4 sucessdo contratual quando, por contrato, alguém renuncia a
sucessdo de pessoa viva, ou dispde da sua propria sucessio ou da suces-
sao de terceiro ainda ndo aberta (art. 2028.°, n.° 1).

Depois da abertura da sucessio (que se dd no momento da morte
do de cuius — art. 2031.°), o sucessivel pode repudiar (arts. 2062.° e ss.
e 2249.° e ss.) a sua heranca ou legado, e pode também alienar a sua
heranca (arts. 2124.° e ss.) ou legado. Antes de a sucessio se ter aberto é
que ninguém pode por contrato renunciar a sucessio [salvo na hipdtese
introduzida na al. ¢) do n.° 1 do art. 1700.° pela Lei n.° 48/2018, de 14
de agosto, que contempla a rentncia reciproca a condi¢do de herdeiro
legitimario do outro cOnjuge, e que referiremos adiante]. Sera tal compa-
tivel com as novas tendéncias na protecdo do patrimdnio e com as exi-
géncias da sociedade atual?

10 Nao deve esquecer-se que a disposicdo testamentdria ndo pode incidir sobre o objeto de
doagdes mortis causa, dado que estas prevalecem sobre as disposigdes testamentdrias anterio-

res ou posteriores.
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A sucessio legitimaria implica, como referido, a existéncia de her-
deiros forcados que, salvo os casos de indignidade ou deserdacéo, tém
sempre direito a uma parte da heranga, e uma limitagcdo a autonomia
privada e & liberdade de testar. A luz do ordenamento juridico e da rea-
lidade atual tentaremos verificar se se justifica a concecio vigente da
sucessdo legitimaria.

2. Liberdade de disposicdo dos bens e protecdo sucessdria da fami-
lia: novas tendéncias no campo da sucessio legitimaria e da sucessao
contratual

2.1 Da sucessdo legitimdria — justifica-se uma sucessdo legal «forcada»?

A relevancia dada a familia na sucessao legitima, de caracter suple-
tivo, ndo assegura que os bens permanecam na mesma famfilia, dado que
o autor da sucessdo pode dispor dos seus bens em sentido. Esta finali-
dade é atingida pela sucessao legitimaria, cujo fundamento reside, assim,
na protecdo da familia mais préxima: conjuge, descendentes e ascenden-
tes (art. 2157.°). A estes sucessiveis é reservada uma parte dos bens do de
cuius sobre a qual ndo pode ele exercer a sua liberdade de disposicéo.

De facto, o autor da sucessio tem plena liberdade de testar e de dei-
xar os seus bens a quem quiser, sejam ou ndo seus familiares. Mas ndo
pode afetar a quota indisponivel reservada por lei aos herdeiros legiti-
marios, sob pena de redugdo por inoficiosidade das liberalidades em
vida ou por morte que o autor da sucessio tenha feito que ofendam tal
legitima.

A existéncia de uma quota indisponivel do autor da sucessio corres-
ponde a uma tradi¢do profundamente enraizada nas nossas leis, mesmo
desde tempos anteriores as Ordenagdest!. Tradicionalmente, e a luz do

1 Como refere FERREIRA (1898, p. 332), j4 nos antigos forais, onde o direito de testar era
largamente admitido, se encontravam vestigios «das legitimas».

Refere o qutor, na mesma obra, p. 331, que em Roma chegou a ser consagrado o principio abso-
luto da liberdade de testar. Comegou, porém, a levantar-se forte reagdo contra a crueldade
dos pais que privavam sem qualquer razao os seus filhos da heranga. Tal originou, inicial-
mente, a existéncia de a¢des de inoficiosidade e de deserdagdo formal, e, numa outra fase,
a introdugdo das legitimas. V., também, Bastos (1982, p. 78), e Corte-Real (1989, pp. 99 e
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Cddigo de Seabra, que contemplava como herdeiros legitimarios os des-
cendentes e os ascendentes, entendia-se que a legitima dos descenden-
tes resultava da obrigacdo natural que os pais tém de nio deixar desam-
parados socialmente os seus filhos, e a legitima dos ascendentes assen-
tava na compensacio dos sacrificios feitos com a educacéo dos descen-
dentes. Era a exigéncia de um auxilio mutuo, como dever familiar, que
justificava a sucessio legitimaria'2.

A existéncia da sucessido legitimaria visa salvaguardar o interesse
da familia, reconhecendo a certos familiares mais proximos do autor da
sucessio o direito de participarem do seu patrimoénio, «ou porque ajuda-
ram a produzi-lo, conserva-lo e desenvolvé-lo, ou por se entender que,
mesmo apos a sua morte, persiste um dever moral de prestar assisténcia
a essas pessoas»ts.

Visando a protecdo de certos familiares (cdnjuge, descendentes e
ascendentes) e garantindo a manutengio do patrimoénio dentro da fami-
lia, justificar-se-a a existéncia da sucessdo legitimaria, ou seja, é legitimo
limitar o poder de disposicdo do titular dos bens para acautelar que tais
familiares, e, em especial, o conjuge, recebam os mesmos, sem qualquer
esforco, no momento da morte do seu titular?

Ha autores que consideram, atendendo as suas consequéncias nega-
tivas, desaconselhdvel a existéncia da sucessdo legitimarial4. De facto, a
sucessdo legitimaria pode conduzir, dada a partilha entre os varios her-
deiros legitimarios, a divisdo e pulverizacdo de unidades produtivas, e

ss.). Com uma resenha evolutiva do fenémeno sucessério, v., Sousa (1999, pp. 26 e ss.).Ma-
riano (2019, p. 749), escreve que a «existéncia de limitacdes a liberdade de cada um dispor
do seu patrimoénio para depois da sua morte ja estava presente no direito leonés-castelhano
vigente no Condado Portucalense, a data da independéncia de Portugal, o qual resultava de
uma interpenetracdo dos direitos romano e visigodo, pontuado pela influéncia de ancestrais
costumes locais».

12 FERREIRA (1898, p. 332).

13 LEAL (2004, p. 93).

4 De referir que ela ndo existe nos ordenamentos juridicos anglo-americanos. Os sistemas
da Common Law ndo tém uma limitacdo a liberdade de disposicdo do autor da sucessdo
imposta por uma quota indisponivel. E interessante destacar o direito sucessério irlandés
na medida em que, apesar de integrado no sistema da Common Law, reserva ao conjuge
sobrevivo uma quota da heranca, surgindo, assim, como um herdeiro forcado [v., O’'SuLLIVAN
(2012, p. 248)]. Nos EUA o que existe é uma quota reservada ao cdnjuge se o autor da suces-
sdo ndo tiver disposto dos seus bens por testamento.
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pode levar a que os herdeiros legitimarios, na expectativa de receber os
bens da herancga e de viver a custa da mesma, ndo tenham qualquer esti-
mulo para o trabalho. Se o autor da sucessido puder dispor livremente
dos seus bens poderia assegurar a continuidade das suas unidades pro-
dutivas e selecionar os mais aptos ao exercicio de uma dada atividade®®.

E verdade que a familia e a protecéo da familia estéo constitucional-
mente consagradas (arts. 36.° e 67.° da CRP), mas também a liberdade
de disposicio, enquanto traducdo do direito a propriedade privada (art.
62.°da CRP). A existéncia de uma quota indisponivel do autor da suces-
sdo pode implicar uma limitacdo exagerada do direito de propriedade
que deve abranger a liberdade de testar de todos os bens de que se é titu-
lar. «Por que razdo uma pessoa estda impedida de determinar, de forma
relativamente incondicionada, o destino da generalidade dos bens que
lhe pertencem? Por que motivo certas pessoas, em regra, adquirem for-
cosamente o direito a adquirirem um patrimoénio, independentemente
do mérito e gragas a um vinculo familiar (de parentesco ou conjugal) que
tém com o de cuius?»'°A limitacdo do poder de disposicdo do autor da
sucessdo, que esta forcado a respeitar a legitima dos seus herdeiros legiti-
marios, que na maioria dos casos atinge dois tercos da herancga, demons-
tra a prevaléncia da conexao familia e a protecdo desta, garantindo que
os bens do de cuius ndo saem da sua familia, conjugal ou de parentesco,
sobre a autonomia privada e a liberdade de disposicdo. O préprio direito

15 FERNANDES (2012, p. 29). Acrescenta o autor que as razdes sociais que justificam a suces-
sdo legitimdria suplantam aqueles inconvenientes. Além disso, considera haver alguns meios
que os atenuam como a partilha em vida (art. 2029.°), o legado por conta da legitima (art.
2163.°) e o legado em substituigdo da legitima (art. 2165.°). N&do podemos, porém, esquecer
que tais mecanismos exigem uma atuacao por parte do autor da sucessdo, além de que se
mantém a limitagao do poder de disposigdo do titular dos bens, ja que tais institutos exigem o
consentimento dos herdeiros legitimdarios que podem até afasté-los se pretenderem receber a
sua legitima subjetiva nos termos gerais.

16 PINHEIRO (2022, p. 232). Acrescenta o autor que, numa altura em que a riqueza € sobre-
tudo fruto do trabalho e de aplicagdo de capital, perdendo a familia a sua antiga funcao de
unidade de produgdo, ndo parece poder mais entender-se a sucessao mortis causa como uma
contrapartida justa da colaboracdo prestada pelos familiares ao de cuius na formagdo do
patrimoénio. Sugere o autor a possibilidade de a protegao da familia, em caso de morte do de
cuius, ficar assegurada por via de uma obrigacao de alimentos exigiveis a heranca e por via de
legados legais que incidissem sobre a casa de morada da familia e o respetivo recheio.
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tem formas de atenuar esta rigidez!’, mas sempre assegurando a existén-
cia da quota indisponivel reservada aos herdeiros legitimarios. De facto,
a unica forma de os privar da sua legitima é por via da deserdacdo (art.
2166.°).

Parece-nos que, e para alcancar o fim visado com a sucesséo legiti-
maria, ou seja, para assegurar a continuidade dos bens dentro da fami-
lia, a manutencao do nivel de vida do conjuge e auxiliar os descendentes
com um determinado patrimonio!®, poderia optar-se por outra solucéo
mais compativel com a liberdade de dispor e a autonomia privada. Alias,
o interesse de protecdo da familia (v., art. 67.° da CRP), que suportava
as limitaces impostas pela sucessdo legitimaria ao direito de livre dis-
posicdo da propriedade por morte, pode ja ndo o permitir, atendendo a
nossa sociedade atual e aos bens transmissiveis mortis causa. «Apesar
de se impor uma severa restricdo a liberdade de cada um dispor do seu
patrimonio mortis causa, essa restricdo cumpria todas as exigéncias dos
n.os 2 e 3 do artigo 18.° da Constituicdo. Com efeito, a restricdo visava
satisfazer um interesse constitucionalmente protegido e resistia com
facilidade aos testes de proporcionalidade [...]. Contudo, o quadro fami-
liar, cuja protecdo justificava a restricdo a liberdade de transmissio do
patriménio mortis causa, para os mais atentos, ja apresentava sinais que
iriam conduzir a uma profunda revolucéo social»!°.

Tendo em consideracio a evolugéo verificada na familia e na insti-
tuicdo casamento, no facto de, na generalidade dos casos, e atendendo a
conjuntura atual, as grandes fortunas e patriménios imobiliarios serem
raros, de o patrimoénio mais valioso a transmitir encontrar formas de
ndo ficar sujeito ao direito das sucessdes (patriménio mobilidrio), na
realidade de que a familia ja ndo € o suporte de um patrimonio que se

7 PINHEIRO (2022, p. 233) aponta, como instrumentos de flexibilizacdo da sucesséo legi-
timdria, a colagdo, o legado por conta da legitima e em substitui¢ido da legitima, a cautela
sociniana, e a partilha em vida.

18 Razdo esta que atualmente ndo tem grande suporte real. Na verdade, a esperanca média
de vida € superior a que existia na altura do surgimento do Cddigo Civil. De facto, quando o
autor da sucessdo morre, os seus descendentes, na generalidade dos casos, sdo ja adultos e
com vida auténoma e independente. A heranca vai aumentar o patrimoénio que j& possuem
e ndo permitir a tais descendentes meios de sustento e de inicio de vida. V. Campos (1985,
p. 29, nota 31).

19 MARIANO (2019, p. 764).
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transmite de geracio em geracio, e as razdes apontadas contra a suces-
sdo legitimaria, devera privilegiar-se a liberdade de testar face a protecéo
da familia. Se o autor da sucessdo construiu ao longo da sua vida um
determinado patriménio, maior ou menor, e muitas vezes sem a colabo-
racdo de familiares, deveria poder dele dispor integralmente e a favor de
quem entender para depois da sua morte. Nao tem sentido que um pai
ou uma méae a quem os filhos nunca prestaram apoio nem auxiliaram
na sua velhice tenha de reservar uma quota da sua heranga aos mesmos
que, no momento da morte daquele ou daquela, surgem como herdei-
ros legitimarios?°. Podemos, por isso, questionar se a sucessdo legiti-
maria ainda serve a protecido da familia (?) e, ndo servindo, se devera
manter-se.

Assim, a sucessdo legitima, supletiva, talvez possa alcancar o
mesmo fim da sucessio legitimaria tal como prevista no nosso ordena-
mento juridico. De facto, o conjuge, os descendentes e os ascendentes
receberiam o referido patrimoénio caso o autor da sucessio nada dispo-
nha. Se a necessidade de cuidar da familia, deixando os familiares numa
posicao confortavel economicamente, for uma prioridade do autor da
sucessao, reconhecendo o vinculo que o une aos mesmos, o autor da
sucessio nada dispord e funcionara a sucessao legitima. Caso contrario,
e até para corrigir injusticas que seriam criadas com uma partilha igua-
litaria entre os herdeiros, poderia dispor dos seus bens a favor de outras
pessoas que ndo aqueles familiares ou beneficiar algum ou alguns deles.
Seriam aquelas situacdes em que os referidos familiares se afastaram do

20 GaRry (2008, p. 390), citando Anne-Marie Rhodes, da Loyola University Chicago School
of Law, escreve que talvez as regras sucessorias no século xx1 venham a centrar-se na forma
como as pessoas se tratam umas as outras. Por seu lado, RHODES (2008), pp. 434 e 445,
afirma que o Direito das Sucessdes nunca assentou num unico modelo, oscilando entre a pro-
tecdo da familia e o comportamento do herdeiro face ao autor da sucessao e, em fungéo disso,
o seu afastamento da sucessdo. Assentando as situacgdes de afastamento da sucessdo (disi-
nheritance) na conduta do herdeiro, o destino da heranga pode assentar numa apreciagdo
subjetiva da interacdo e da conduta de uma pessoa para com a outra.

Gauanis e GITTLER (2012, pp. 761 e ss.) propdem que se reserve uma quota da heranga ao
membro da familia que cuidou do autor da sucessido sem qualquer compensagao.

Pirez ESCOLAR (2008, p. 198) dé nota que os arts. 8.° e 9.° da Lei do Parlamento da Catalunha
n.° 22/2000, de 29 de dezembro, sobre Acolhimento de Pessoas Maiores, preveem direitos
sucessorios a favor do cuidador quando a convivéncia tenha tido uma duracdo minima de
quatro anos.
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autor da sucessdo, onde ndo existe um verdadeiro vinculo afetivo e de
entreajuda entre os mesmos. No direito alem&o, que contempla também
os descendentes como herdeiros legais, € reconhecido ao descendente
do falecido que tenha dado um especial contributo ao de cuius, na esfera
pessoal (por exemplo, cuidando dele ou fazendo-lhe mais companhia)
ou patrimonial (por exemplo, suportando as despesas com o seu sus-
tento ou pagando os tratamentos e medicamentos para a sua doencga),
permitindo dessa forma a conservagio ou o aumento do patrimonio do
autor da sucessdo, uma compensacdo perante os outros descendentes
que concorram a sucessio legal (§ 2057.°a do BGB). Essa compensacéo
€ acrescentada a quota hereditaria do descendente, permitindo, assim,
igualar a partilha (tal como a colacdo a que estéo sujeitos os descenden-
tes que receberam doacdes em vida do autor da sucessao). Entre nés néo
existe norma idéntica, fazendo com que tanto suceda, e recebendo o
mesmo, o filho que ndo vé o pai ou a mée hd anos como o que o acompa-
nhou e esteve sempre presente.

Paralelamente, poderia reservar-se, como também acontece no
direito alem&o, uma parte da heranca aos familiares mais proximos
(cbnjuge, descendentes e ascendentes), mas a legitima n&o se traduziria
numa porcdo de bens de que o testador ndo pode dispor?!. Ou seja, o
autor da sucessio poderia dispor (mortis causa) dos seus bens a favor de
quem entender, mas o cdnjuge sobrevivo, os descendentes e os ascenden-
tes, enquanto sucessores obrigatérios, poderiam reclamar o pagamento
de uma quantia em dinheiro correspondente a uma quota da heranca
que lhe seria atribuida enquanto herdeiro legitimo. Os legitimarios sur-
giriam, assim, como credores daquele valor.

Mantendo-se a sucessdo legitimaria, importarad rever as causas de
indignidade previstas no art. 2034.°, de forma a albergar certas situacdes,
como as de abandono do progenitor, de maus tratos, de agressodes, entre
outras, que possam afastar os filhos da sua quota legitimaria e, em geral,
da sucessdo do progenitor. De referir, neste contexto, que a enumeracio

21 Mesmo no direito alem&o a existéncia da legitima chegou a ser contestada. Em 2000, o
tribunal constitucional aleméao (Bundesverfassungsgericht) pronunciou-se sobre um pedido de
inconstitucionalidade da quota obrigatdria reservada aos legitimarios. Apesar de nao aceite,
alegava-se a inconstitucionalidade por impor uma limitacao injustificavel a liberdade de tes-
tar, dado que a funcdo de sustento que cabia a essa quota deixou de lhe existir, atendendo a
evolucdo demogréfica e social. V. PINTENS e SEYNs (2009, p. 171).
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das causas de indignidade do art. 2034.°, bem como a das causas de
deserdacdo do art. 2166.°, € taxativa. Porém, o Supremo Tribunal de Jus-
tica considerou que, muito embora a situacio néo se enquadre em qual-
quer uma das causas de indignidade, «ndo pode todavia reconhecer-se
capacidade sucessoria a um pai que violou uma filha de 14 anos, a obri-
gou a abortar aos 15 anos, apds cumprir a pena de prisdo em que foi con-
denado persistiu na ofensa a sua filha (que nunca lhe perdoou) e se vem
habilitar a heranca desta sua filha por morte dela aos 29 anos, em aci-
dente de viacdo — reconhecer-lhe essa capacidade seria manifestamente
intoleravel para os bons costumes e o fim econdémico e social do direito
de lhe suceder e, portanto, ilegitimo, por abusivo, esse mesmo direito»
[acérddo do STJ, de 07/01/2010 (disponivel em http://www.dgsi.pt,
a 17 de maio de 2023)]%2.

Refutando a tese da taxatividade, v., o acérddo da Relacdo de Gui-
mardes, de 22/01/2009 (disponivel em http://www.dgsi.pt, a 17 de maio
de 2023), admitindo novos casos de indignidade por recurso a analogia
legis.

2.2 Da sucessdo contratual — os pactos sucessorios a luz da Lei
7n.°48/2018, de 14 de agosto

A par da necessidade de uma nova configuragio da sucessio legiti-
maria, importa flexibilizar a sucessdo contratual.

Como referimos, ha sucessdo contratual quando, por contrato,
alguém renuncia a sucessdo de pessoa viva, ou dispde da sua prépria
sucessdo ou da sucessio de terceiro ainda ndo aberta (art. 2028.°, n.° 1).

Depois da abertura da sucessio (que se dd no momento da morte
do de cuius — art. 2031.°), o sucessivel pode repudiar (arts. 2062.° e ss.
e 2249.° e ss.) a sua heranca ou legado, e pode também alienar a sua
heranga (arts. 2124.° e ss.) ou legado. Antes de a sucessao se ter aberto €
que ninguém pode por contrato renunciar a sucessio [salvo na hipdtese
introduzida na al. ¢) do n.° 1 do art. 1700.° pela Lei n.° 48/2018, de 14
de agosto, que contempla a renincia reciproca a condicdo de herdeiro
legitimario do outro cénjuge]. De facto, dispde o n.° 2 do art. 2028.° que
os contratos sucessorios apenas sdo admitidos nos casos previstos na lei,

22 Com uma visdo critica deste acérdao, v. ESTEVEsS (2016, pp. 110e 111).
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sendo nulos todos os demais, sem prejuizo do disposto no n.° 2 do art.
946.° Assim, 0s pactos sucessorios sdo, por regra, proibidos e se forem
celebrados sdo nulos (arts. 286.2¢ 289.° e ss.).

«A razdo da proibicdo, em regra, dos contratos sucessorios entronca
fundamentalmente em duas ordens de consideragdes. Por um lado, pre-
tende-se que o autor da sucessio conserve até ao fim da sua vida a liber-
dade de disposicdo por morte dos seus bens. Por outro, quer-se que so
apos a abertura da sucessio o sucessivel exerca a sua faculdade de a acei-
tar ou repudiar, ou de dispor da mesma, quando aceite, tanto por moti-
vos éticos de respeito pelo autor da sucessdo como porque, no interesse
do préprio sucessivel, s entdo se estabiliza a designacio sucessoria, e
se define o objecto sucessorio, de modo a tornar possivel ao sucessivel
decisdes mais esclarecidas.»?® Mas a lei admite alguns contratos suces-
sérios. De acordo com os arts. 1700.° e ss. sdo admitidos alguns pactos
sucessdrios nas convengdes antenupciais. Af se prevé a existéncia de
quatro tipos de contratos sucessorios: 1) a instituicdo pelos esposados
na convencdo antenupcial, e por doagdo mortis causa, reciprocamente ou
apenas a favor de um deles, como herdeiros ou legatarios entre si [arts.
1700.°,n.°1, al. a), 1754.°e 1755.°, n.° 2]; 2) a instituicdo por uma ter-
ceira pessoa, por doagdo mortis causa, a favor de um ou ambos os espo-
sados como seu herdeiro ou legatdrio [arts. 1700.°, n.° 1, al. a), 1754.°
e 1755.%, n.° 2]; 3) a instituicdo por qualquer um dos esposados, ou por
ambos, na convencio antenupcial, e por doacgio mortis causa, a favor de
terceiro, que seja pessoa certa e determinada e que intervenha como acei-
tante na convengdo antenupcial?4, como seu herdeiro ou legatario [arts.
1700.°,n.° 1, al. b), e 1705.°]; 4) a rentncia reciproca a condicdo de her-
deiro legitimdrio do outro conjuge [arts. 1700.°, n.° 1, al. ¢), e 1707.°-Al.

Tal como os sucessiveis legitimarios, os donatarios mortis causa nao
tém em vida do autor da sucessdo um direito subjetivo aos bens doados,
mas apenas uma expectativa juridicamente tutelada, que se traduz na

23 Sousa (2000, p. 48). V. também, FERNANDES (2012, pp. 558-560).

24 Se a instituicdo como herdeiro ou legatario for em favor de pessoa indeterminada ou de
pessoa certa e determinada, mas que ndo intervenha como aceitante na convencdo ante-
nupcial, a disposicdo ¢ havida com um valor meramente testamentario (art. 1704.°) e, logo,
livremente revogavel. H4 aqui uma conversdo legal de tal ato num negdcio juridico unilateral
testamentario, ndo sendo necessdria a verificacdo em cada caso concreto dos requisitos do
art. 293.°V. CoELHO (1992, p. 338) e Sousa (2000, p. 49, nota 81).
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atribuicdo de meios juridicos para se oporem aos atos do doador que vio-
lem a eficacia, a irrevogabilidade e a imutabilidade de tais doagdes. As
normas legais que tutelam tal posicdo juridica sdo de carater imperativo,
conduzindo & nulidade dos negdcios juridicos realizados contra elas?®.
Importa realcar o caracter bilateral das doacgdes mortis causa e, em prin-
cipio, a sua irrevogabilidade. Em todo o caso, e por serem mortis causa,
os efeitos de tais doagdes so se produzem com a morte do doador.

De facto, nestes pactos sucessérios o donatdario nao fica, em vida do
doador, com qualquer direito sobre os bens doados, tendo apenas uma
expectativa de os vir a receber a morte do doador. Mas € uma expecta-
tiva juridicamente tutelada. Essa tutela varia consoante o tipo de doa-
¢ao mortis causa, ou seja, importa distinguir as doagdes feitas a titulo
de heranca (a doacgdo de parte ou da totalidade da heranca) e as que
nomeiam legatdrios (doacdo de bens certos e determinados), bem como
as que sdo feitas entre os esposados ou por terceiros aos esposados e as
realizadas pelos esposados a terceiros.

Todas as doacdes mortis causa nao sdo, em principio, revogaveis
depois da sua aceitacio (arts. 1701.°, n.° 1, e 1705.°, n.° 1). Mas, nas
doacdes dos esposados a favor de terceiros pode o doador reservar no ato
da doacio a faculdade de as revogar (art. 1705.°), podendo também ser
revogaveis por ingratiddo do donatdrio [arts. 970.°e€ 975.°, al. a)].

No caso da institui¢do contratual de herdeiro, de doacdes de parte
ou da totalidade da heranca, o doador podera dispor a titulo oneroso
de bens certos e determinados que se integrem na doacgdo, mas ja ndo a
titulo gratuito, ndo podendo realizar doac¢des entre vivos ou mortis causa
sobre 0os mesmos bens (art. 1701.°2, n.° 1).

Ja no caso de nomeacgdo de legatario, de doacdo de bens certos
e determinados, nem mesmo a titulo oneroso tal doacdo pode ser afe-
tada. Os poderes de disposicdo do doador ficam aqui limitados, dado
que, sobre os mesmos bens, ndo pode dispor a titulo oneroso ou gratuito
(arts. 1701.°0,n.°1,e 1705.°, n.° 1)26.

25 Sousa (2000, p. 146).

26 Em todo o caso, os n.os 2 e 3 do art. 1701.° determinam que, mediante autorizagdo do
donatéario, prestada por escrito, ou respetivo suprimento judicial, pode o doador alienar os
bens doados com fundamento em grave necessidade, propria ou dos membros da familia a
seu cargo. Neste caso, o donatario concorrera a sucessiao do doador como legatéario do valor
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A diferenca de regime parece assentar no facto de, no caso da ins-
tituicdo de herdeiro, serem doados conjuntos de bens que existirem no
momento da morte, e, por isso, sé se limita o poder de disposicdo do
doador a atos praticados a titulo gratuito (que viriam, na pratica, a afas-
tar a irrevogabilidade das doagdes), mas néo a titulo oneroso (onde sem-
pre havera uma entrada de bens ou direitos no patrimoénio do doador).
Ja no caso da nomeacdo de legatdrio, a disposicdo dos bens por parte
do doador, mesmo a titulo oneroso, afetaria a confianca do donatéario a
sucessibilidade em bens certos e determinados?”.

De acordo com o disposto no n.° 2 do art. 2028.° os contratos suces-
sorios apenas sdo admitidos nos casos previstos na lei, sendo nulos
todos os demais, sem prejuizo do disposto no n.° 2 do art. 946.° Assim,
0s pactos sucessorios sdo, por regra, proibidos e se forem celebrados sédo
nulos (arts. 286.°¢ 289.°e ss.).

Ha autores que nos falam ainda de uma «sucessdo contratual
andémala»r. PINHEIRO (2022, p. 176) utiliza a expressdo para designar
certos negocios bilaterais validos que nédo se enquadram, a partida, na
definicdo de negdcios sucessorios e que tém relevancia sucesséria ou
desempenham uma funcdo de atribuicao patrimonial semelhante a das
deixas testamentarias e pacticias. Referimo-nos a certas doacdes em
vida (como a doacdo com reserva de usufruto, com reserva de dispor,
a doacdo cum moriar ou si praemoriar, as doagdes que realizam a parti-
lha em vida ou as doagdes em vida imputaveis na legitima subjetiva do
donatdrio)?® e a certos contratos que sdo afinal «institutos alternativos
ao testamento».

que os bens doados teriam ao tempo da morte deste, devendo ser pago com preferéncia a
todos os demais legatdrios do doador.

27 CoELHO (1992, pp. 151 € 152), Sousa (2000, pp. 143 e 144). CorRTE-REAL (1993, p. 85),
e CorTE-REAL (2012, p. 84) considera ser esta a Unica leitura que viabiliza o disposto no
art. 1701.°, ou seja, no caso de doagdes de parte ou da totalidade da heranca, o principio de
que o doador nédo pode prejudicar o donatdrio por atos gratuitos de disposigdo integra e com-
pleta o principio de que as disposi¢des ndo podem ser unilateralmente revogadas depois da
aceitagdo; no caso de doagdes de bens presentes certos e determinados (legados), o segundo
principio referido estd coberto pelo primeiro.

28 A propdsito das doagdes em vida feitas aos sucessiveis legitimdrios prioritarios, que ten-
dem a ser imputadas na legitima subjetiva do donatdrio, considera PINHEIRO (2022, pp. 175
e 176), que tais doacdes em vida, ndo sendo qualificaveis como pactos sucessorios, «tém
um componente de pacto sucessério renunciativo: ao aceitar uma proposta de doagdo, o
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O Direito das Sucessdes portugués, centrado na transmissio patri-
monial assente na propriedade imobilidria, «ndo atende a manifestacdes
modernas e frequentes de atribuicdo patrimonial post mortem»*°, ndo
estando previsto no seu ambito original um tipo de riqueza «objecto de
transmissdo ou atribuicio célere e simplificada segundo regras de Direito
Comercial, Bancério ou dos Seguros»®°/3t. H4, por isso, um conjunto de
bens e valores que fica & margem das regras sucessorias, estando sujeitos
a um «regime juridico “paralelo” ao sucessério»*2. Como escreve CORTE-
-REAL (1993, p. 129), a tutela jus-sucessoéria dos herdeiros legitimarios
vai-se desvanecendo perante a realizagdo de plirimos fendmenos juridi-
cos gratuitos, de eficacia post-mortem, «<mas hereditariamente “neutros”,
que impressivamente A. Pallazo designa por “Sucessdes andmalas” (na
expressdo de uma autonomia contratual em vida)».

Podem destacar-se neste ponto, e como refere PINHEIRO (2022,
pp. 177 e ss.), o seguro de vida, a conta bancdria solidaria (apds a morte
de um contitular), o contrato a favor de terceiro (com promessa a cum-
prir apds a morte do promissario), o contrato de sociedade (que contenha
estipulacles sobre a transmissdo por morte de participacdes sociais),
o mandato (mortis causa ou post mortem), o negdcio fiduciario (visando
uma atribuicdo patrimonial posterior & morte de uma das partes) € o
trust (que confira bens ao beneficiario, por morte do instituidor)33.

Pode, assim, o de cuius contemplar alguém, fora do dominio suces-
sério, no Ambito de tais negdcios juridicos. De facto, estamos perante
direitos que ndo integravam a esfera juridica do de cuius e daf a sua natu-
reza ndo sucessoriad*.

legitimario aceita que a totalidade ou parte da sua quota hereditdria injuntiva seja antecipa-
damente preenchida, renunciando a intangibilidade qualitativa da legitima».

29 PINHEIRO (2022, p. 30).

30 PINHEIRO (2022, p. 31).

31 Além de restringir a liberdade individual ao prever uma sucesséo legitimaria onde néo se
atende ao mérito ou as necessidades dos beneficidrios e as relagdes que tém com o de cuius.

32 CoRTE-REAL (1993, p. 194)4.

33 Sobre os referidos negdcios v., também, XAVIER (2016, pp. 104 e ss.). Para uma analise
mais desenvolvida destes institutos alternativos ao testamento, v., Morais (2016, pp. 711-
909), e Morats (2018, passim).

34 FERNANDES (2012, p. 121). AscensAo (2000, p. 54) refere-se as «atribui¢des mortis causa

excluidas das sucessoes».
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Significa isto que a lei proibe, como regra, os pactos sucessorios,
mas, por via da celebragdo de outros negdcios consegue alcancar-se efei-
tos idénticos a tais pactos e sem qualquer sujeicdo as regras sucessorias,
nomeadamente, de respeito da legitima.

Mas a lei admite alguns contratos sucessérios, como ja tivemos
oportunidade de referir®>. De acordo com os arts. 1700.° e ss. sdo admi-
tidos pactos sucessérios nas convencdes antenupciais®. Como ja refe-
rimos, ai se prevé a existéncia dos seguintes contratos sucessoérios: 1)
a instituicdo pelos esposados na convencgdo antenupcial, e por doacéo
mortis causa, reciprocamente ou apenas a favor de um deles, como her-
deiros ou legatarios entre si [arts. 1700.°, n.° 1, al. a), 1754.°e 1755.°,
n.° 2]; 2) a instituicdo por uma terceira pessoa, por doagdo mortis causa,
a favor de um ou ambos os esposados como seu herdeiro ou legatario
[arts. 1700.°, n.° 1, al. a), 1754.° e 1755.°, n.° 2]; 3) a instituicdo por
qualquer um dos esposados, ou por ambos, na conveng¢do antenupcial, e

35 Como escreve MoRrals (2016, p. 330), o sistema sucessdrio portugués consagra uma proi-
bigao mitigada de pactos sucessérios, atendendo aos pactos que sdo expressamente admi-
tidos na lei. Ficam, em todo o caso, abertas as portas a que outros institutos sejam qualifi-
cados como pactos sucessorios. Assim, como pactos sucessérios institutivos inominados, e
no ambito da realidade sucessdria, chama o autor a atencdo para algumas regras relativas a
partilha dos bens comuns (em particular, a figura prevista no art. 1719.°, que qualifica como
pacto sucessério institutivo numa perspetiva substancial); para a figura da partilha em vida
(doacao sui generis com o teor de uma renuncia a intangibilidade qualitativa da legitima, a
colacéo e a redugao por inoficiosidade, qualificando o autor tal rentincia como pacto suces-
sério renunciativo); da dispensa de colacdo (aferindo da sua qualificacdo como pacto suces-
sério institutivo); ou ainda para a possibilidade de o divércio por muituo consentimento ser
visto como um pacto sucessério renunciativo numa perspetiva substancial (mesmo autor e
obra, pp. 330-405). Quanto a existéncia de um pacto renunciativo na partilha em vida, v.
também, XAVIER € LEMos (2019, pp. 25-42).

36 Como refere FERNANDES (2012, p. 569), os casos de admissibilidade de pactos sucessoé-
rios sdo o das disposicdes sucessorias feitas em convencdo antenupcial e reguladas nos arts.
1700.°a 1707.° (a que acrescentamos agora, depois da Lei n.° 48/2018, de 14 de agosto, o
art. 1707.°-A), e a que fazemos referéncia no texto, mas também o das doagdes mortis causa
para casamento, também realizadas em convengdo antenupcial (arts. 1755.°,n.°2,e 1756.°,
n.° 1). A estas aplicam-se as normas dos arts. 1757.°a 1760.°, mas também as normas rela-
tivas as disposigdes sucessoérias. De facto, as doacdes que venham a produzir os seus efeitos
por morte do doador sdo havidas como pactos sucessorios e estdo sujeitas ao disposto nos
arts. 1701.2a 1703.° (art. 1755.°, n.° 2). Por isso, analisaremos apenas as disposi¢des por

morte contidas na convengéo antenupcial.
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por doacio mortis causa, a favor de terceiro, que seja pessoa certa e deter-
minada e que intervenha como aceitante na convengio antenupcial,
como seu herdeiro ou legatdrio [arts. 1700.°, n.° 1, al. b), e 1705.°]; 4) a
renuncia reciproca a condicdo de herdeiro legitimario do outro conjuge
[arts. 1700.0,n.°1, al.c),e 1707.°-A]37.

Quanto a estes pactos renunciativos, impdem-se algumas notas.

Por forga da Lei n.° 48/2018, de 14 de agosto, foi admitida a pos-
sibilidade de renuncia reciproca a condicdo de herdeiro legitimario do
outro cdnjuge na convengdo antenupcial [art. 1700.°, n.° 1, al. ¢)]. Pode,
assim, a convencao antenupcial conter a renuncia reciproca a condi¢éo
de herdeiro legitimério do outro codnjuge.

Como decorre do Projeto de Lei n.° 781/XIII, o objetivo desta alte-
ragdo legislativa visa essencialmente a protecdo dos filhos de ante-
rior unido de um dos conjuges, que garantem, assim, a sua expectativa
patrimonial a uma parte da heranca, sem comprometer a celebracdo de
novos casamentos. O entendimento de que «ndo ¢ possivel contrair um
casamento sem que o conjuge adquira o estatuto de herdeiro legitimario
e, portanto, sem prejudicar os interesses patrimoniais potenciais desses
filhos», esteve na base do referido projeto. Af se afirma que «sem preten-
der proceder a uma revisdo da filosofia subjacente ao regime sucessoério
do Cédigo Civil, o presente projeto de lei propde a criagdo de um regime,
apenas aplicavel aqueles que por mutuo acordo por ele optem, que per-
mite que as pessoas possam contrair matriménio sem qualquer efeito
sucessorio, e portanto, sendo esse o caso, sem qualquer efeito nos inte-
resses patrimoniais dos filhos»38.

Repare-se que se exige reciprocidade da renincia para a validade do
pacto sucessorio, ndo podendo apenas um dos conjuges renunciar a sua
qualidade de herdeiro legitimario na sucesséo a abrir por morte do outro

37 Para uma analise da sucessdo contratual, da proibi¢do dos pactos sucessorios e sua critica,
v. Morais (2016, passim). Defendendo uma reforma em matéria de pactos sucessérios, con-
clui o autor que a problematica da autodeterminacao sucessoria por contrato «se encontra na
ordem do dia», impondo-se uma superagio da teoria do «<monopdlio do testamento» (pp. 968
e 969).

38 Disponivel em http://app.parlamento.pt/webutils/docs/doc.pdf?path=6148523063446f-
764c324679595842774f6263334€7a637664326c756157357059326c6864476¢-
3259584d7657456c4a535339305a58683062334d76634770734e7a6778-
4c56684a53556b755a47396a&fich=pjl781-XIIl.doc&Inline=true, a 17 de maio de 2023.
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cbnjuge, o que parece afetar a autonomia da vontade de cada um dos
conjuges. Pense-se, por exemplo, o caso de apenas um dos cénjuges ter
descendentes aquando da celebracido do casamento, ndo pretendendo o
novo conjuge concorrer com eles na sucessdo, mas nao querer deixar os
seus bens a qualquer outra pessoa, mas ao conjuge e eventuais filhos que
venham a ter. Esta solugdo, por ndo haver reciprocidade, ndo é admitida
pela lei, limitando, assim, a autonomia da vontade dos conjuges, ainda
que partindo do respeito pela igualdade entre eles.

Por outro lado, e nos termos do n.° 3 do mesmo art. 1700.°, o pacto
renunciativo a condicdo de herdeiro legitimario do cénjuge, previsto na
al. ¢) don.° 1 do mesmo artigo, apenas € admitido caso o regime de bens,
convencional ou imperativo, seja o da separacdo®®.

Resulta do art. 1707.°-A que a renuncia pode ser condicionada a
sobrevivéncia ou ndo de sucessiveis de qualquer classe, bem como de
outras pessoas, nos termos do art. 1713.°, ndo sendo necessario que a
condicdo seja reciproca (n.° 1). A renuncia apenas afeta a posicdo suces-
séria do conjuge, ndo prejudicando designadamente o direito a alimen-
tos do cOnjuge sobrevivo, previsto no art. 2018.°, nem as prestacoes
sociais por morte (n.° 2).

Quanto aos direitos do cbnjuge renunciante sobrevivo, convém
destacar as solugdes encontradas quanto a casa de morada da familia
e respetivo recheio. Sendo a casa de morada de familia propriedade do
falecido, o conjuge sobrevivo pode nela permanecer, pelo prazo de cinco
anos, como titular de um direito real de habitacdo e de um direito de uso
do recheio (n.° 3). Tais direitos caducam se o interessado ndo habitar
a casa por mais de um ano, salvo se a razdo dessa auséncia lhe n&o for
imputavel (n.° 5), e ndo sdo conferidos se o conjuge sobrevivo tiver casa
prépria no concelho da casa de morada da familia, ou neste ou nos con-
celhos limitrofes se esta se situar nos concelhos de Lisboa ou do Porto
(n.° 6). Excecionalmente, e por motivos de equidade, o tribunal pode
prorrogar o referido prazo de cinco anos considerando, designadamente,
a especial caréncia em que o membro sobrevivo se encontre, por qual-
quer causa (n.° 4). Caso o cdnjuge sobrevivo tenha completado 65 anos

3% Para uma andlise critica dos pactos renunciativos admitidos no nosso ordenamento
juridico atual, v. Pereira e Henriques (2018, pp. 1-20), e Corte-Real e Santos (2018,
pp. 555-574).
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de idade a data da abertura da sucesséo, o referido direito de habitagdo é
vitalicio (n.° 10).

Esgotado o prazo em que beneficiou do direito de habitacio, o con-
juge sobrevivo tem o direito de permanecer no imovel na qualidade de
arrendatdrio, nas condicdes gerais do mercado, e tem direito a permane-
cer no local até a celebracdo do respetivo contrato, salvo se os proprieta-
rios satisfizerem os requisitos legalmente estabelecidos para a dentncia
do contrato de arrendamento para habitacdo, pelos senhorios, com as
devidas adaptacdes (n.° 7). Neste caso, na falta de acordo sobre as condi-
¢oes do contrato, o tribunal pode fixa-las, ouvidos os interessados (n.° 8).

O coOnjuge sobrevivo tem direito de preferéncia em caso de alienagao
do imével, durante o tempo em que o habitar a qualquer titulo (n.° 9).

Nao compreendemos a restricdo da admissibilidade de pactos suces-
sorios renunciativos aos casos de casamentos a celebrar sob o regime de
separacdo de bens. Julgamos que nos regimes de comunh&o, onde o con-
juge ja participa no patriménio comum, justificar-se-ia a possibilidade de
tal renuincia. Consideram até alguns autores que esta limitacdo podera
violar o principio da igualdade, sendo, por isso, inconstitucional (v.,
art. 13.° da Constituicdo da Republica Portuguesa)#®. Alids, se a razdo
apresentada pelo legislador para estes pactos renunciativos passa pela
protecdo patrimonial dos filhos e pelo incentivo ao casamento nenhuma
razdo existe para diferenciar o regime de bens.

Por forga do art. 4.° da Lei n.° 48/2018, de 14 de agosto, que deter-
mina que a mesma lei entra em vigor no primeiro dia do més subse-
quente ao da sua publicacio, a admissibilidade de pactos renunciativos
a condicdo de herdeiro legitimario do cénjuge (e apenas a esta, ja que o
conjuge manter-se-a como herdeiro legitimo)*!, em convencgio antenup-
cial, apenas existe para os novos casamentos, ndo podendo os conjuges
que ja se encontram casados celebrar tal género de pactos sucessoérios.

40 Neste sentido, v. PEREIRA e HENRIQUES (2018, p. 8).

41 Esta € a solug@o que nos parece mais adequada atendendo ao sistema sucessério portu-
gués e ao objetivo visado pelo legislador com a admissibilidade dos pactos renunciativos
entre conjuges, mas a letra da lei nem sempre € clara. Veja-se, por exemplo, o art. 1700.°, n.°
1, al. ¢), onde se refere a condig¢do de herdeiro legitimario, face ao art. 1707.°-A, que apre-
senta o regime da renuncia a condig¢do de herdeiro (ndo especificando se é legal ou apenas
legitimario). Neste sentido, v. PEDRO (2018, pp. 442 e ss.).



246 \ CRISTINA DIAS

Talvez se justificasse um tratamento igual de todos os casamentos,
celebrados antes ou depois da entrada em vigor da lei. E verdade que
tais pactos renunciativos apenas podem ser celebrados nas convengdes
antenupciais, e, portanto, antes da celebracdo do casamento. Mas nada
impediria que, para este efeito, se admitisse que os cdnjuges, casados
antes da entrada em vigor da Lei n.° 48/2018, de 14 de agosto, pudes-
sem fazer um contrato que se traduziria num pacto sucessdrio renun-
ciativo que, nestes casos, poderia ser realizado fora das convengdes
antenupciais.

Como vimos, e nos termos do art. 1707.°-A, a renuincia pode ser con-
dicionada a sobrevivéncia ou ndo de sucessiveis de qualquer classe, bem
como de outras pessoas, nos termos do art. 1713.°, ndo sendo necessa-
rio que a condigao seja reciproca. Ora, esta possibilidade de condicionar
a renuncia por parte de apenas um dos cOnjuges podera significar que
a renuncia venha efetivamente a verificar-se em relagdo a apenas um
dos conjuges e a renuncia que se pretendia reciproca acabara por nao o
ser, ou seja, se apenas um dos cdnjuges, por exemplo, condicionar a sua
renuincia a sobrevivéncia dos filhos, e esta condicdo néo se verificar no
momento da morte, tal renuncia acabard por néo se verificar, sendo o
cbnjuge chamado como herdeiro legal; efeito diverso acontecera se for o
cbnjuge que nio condicionou a sua renuncia a qualquer condicio a ser
chamado a sucessdo do outro (o pacto sucessério renunciativo produ-
zira os efeitos acordados). Por outro lado, uma condic¢éo tdo ampla néo
parece compativel com o objetivo do legislador de protecdo dos filhos
dos cénjuges. Na verdade, pode condicionar-se a renuncia ndo apenas a
sobrevivéncia de filhos, mas também de sucessiveis de qualquer classe,
bem como de outras pessoas*?.

Nzo podemos ainda esquecer a solugdo apresentada no novo n.° 2
do art. 2168.° quanto as liberalidades a favor do conjuge. Assim, con-
sidera a lei que néo sio inoficiosas as liberalidades a favor do conjuge
sobrevivo que tenha renunciado a heranca nos termos da al. ¢) don.° 1
do artigo 1700.°, até a parte da heranca correspondente a legitima do
conjuge caso a renuncia nio existisse. Cria-se desta forma uma legitima
virtual do conjuge que apenas serve para nela imputar as doacdes fei-
tas ao cOnjuge renunciante; e permite-se eventualmente que por via das

42 V. CorTE-REAL e SANTOS (2018, p. 563) e PEDRO (2018, pp. 435-437).
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doacdes no decurso de casamento se frustre o pretendido com o pacto
renunciativo, podendo até contornar, desta forma, o regime da imutabi-
lidade a que estes pactos estio sujeitos (enquanto celebrados em conven-
¢Oes antenupciais).

As solucdes avangadas pelo legislador com esta admissibilidade de
pactos renunciativos entre os conjuges sdo manifestamente insuficien-
tes, sobretudo se tivermos presente a possibilidade de celebragdo dos
chamados negdécios alternativos ao testamento que ja abordamos.

Sera de ponderar uma maior flexibilidade dos pactos sucessorios
renunciativos ou até dos pactos sucessorios em geral a que devia jun-
tar-se um novo olhar sobre a sucessdo legitimaria, permitindo-se, dessa
forma, uma maior autonomia e liberdade de disposicdo por parte do
autor da sucessdo*s.

3. Consideracgdes finais

E legitimo, como vimos, a imposicao de restricdes ao direito de pro-
priedade privada na sua vertente de liberdade de transmissao inter vivos
ou mortis causa. No caso da disposicdo dos bens por morte a principal
restricdo imposta a liberdade de disposicdo testamentaria ou contratual
resulta da existéncia da sucessio legitimaria. Questionamos a sua exis-
téncia, pelo menos nos moldes atuais, e propomos uma regulamentacio
da sucessdo mais compativel com a liberdade de disposicido dos bens,
repondo o direito de propriedade privada no dominio sucessoério, como
direito de transmisséo dos bens, enquanto direito fundamental constitu-
cionalmente consagrado.

Torna-se necessaria uma maior flexibilidade na regulamentagio
da sucessdo legitimaria. Foi essa também a conclusio a que se chegou,
depois de uma analise, com diferentes perspetivas, da sucessio legiti-
maria em varios ordenamentos juridicos, na obra Imperative Inheritance
Law in a Late-Modern Society — five perspetives. Acompanhando a evo-
lucdo na sociedade e na estrutura familiar, impde-se uma maior aber-
tura e flexibilidade na regulamentagdo da sucessdo «imperativa», pri-
vilegiando a vontade do autor da sucessdo e a liberdade de testar, quer

43 Defendendo igualmente uma reforma mais ampla do sistema sucessoério, v. OLIVEIRA
(2018, pp. 8-10).
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qualitativamente (substituindo a legitima em bens por um crédito em
valor) quer quantitativamente (limitando os legitimarios e reduzindo o
valor da legitima). A posicdo dos legitimarios pode ser assegurada por
via de outros direitos (seja de uso e habitacio da casa de morada da
familia e do seu recheio, seja por via da participacdo nos bens comuns
no caso do cénjuge sobrevivo, seja através de pensdes).

A referida evolucio social exige também uma nova visdo sobre os
pactos sucessorios, aceitando-os e permitindo uma renuncia a direitos
sucessorios antes da abertura da sucessdo?**.
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Justica Digital

RUBEN JUVANDES*

Abstract: The article presents a short overview of the digitaliza-
tion of justice and the actual digital resolution of disputes. The current
stage and the vast possibilities of using business rules. The E-CODEX
solution for secure communication. Issues regarding digitalization with
online hearings, remote working and the user’s technological expecta-
tions when interacting with the justice system. The ECLI, predictive
justice and judge profiling. In the digital disputes resolution the idea
of online courts and ODR systems. The European Uniform procedures
EPO and ESCP. Digital Justice and artificial intelligence. Issues related
to system governance and transparency. Al bias, the COMPAS example.
Major guidelines for Al in the justice system.

Key words: digital disputes resolution; digital justice; Al in Courts.

I. Introducao

O presente escrito pretende apenas ser um modesto contributo para
a discussdo de alguns aspetos da resolucdo de litigios no contexto insti-
tucional jurisdicional na sua vertente digital.

Cumpre sublinhar que a presente perspetiva é iminentemente pra-
tica e focada na resolucdo do litigio propriamente dito. Neste ambito
néo se abordara o ponto de vista do direito substantivo ou das questdes
das novas tecnologias trazem ao Direito.

Neste Ambito € de chamar a atengdo para o recente trabalho do think
tank para a reforma da justica. Um dos grupos de trabalho foi dedicado

* Juiz de Direito.
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a Justica digital e inteligéncia artificial nos tribunais!. O resultado final
reiune uma perspetiva alargada sobre linhas de reforma do sistema de
justica muito relevante?.

II. Justica Digital e Digitalizacido da Justica

Entrando propriamente no tema podemos distinguir dois dominios
de digitalizacdo da justica:

1) um primeiro serd apenas a digitalizacdo do suporte. Em vez
do papel o ficheiro informatico, o documento passa a ser essen-
cialmente eletrénico, a prova ou audiéncia ser prestado em ter-
mos telematicos.

11) na segunda acecdo serd a propria tramitacdo processual do
litigio e a decisdo do conflito ser influenciada ou tramitada
digitalmente.

II1. Digitalizacdo da Justica

No primeiro campo cumpre notar que o estado atual dos sistemas
de justica europeus é de mera digitalizacdo do processo. O suporte de
papel foi transformado na sua versao digital direta, mas, na sua essén-
cia, o processo continua a ser uma sucessio de documentos e atos. Onde
antes era papel o mesmo é agora um ficheiro PDF 3.

Este processo exigiu adaptacdo das regras processuais quanto a sub-
missdo de pegas processuais, quanto a apresentacdo de documentos.
Contudo, néo exigiu uma alteracido da forma do processo ser tramitado.

1 Grupo de trabalho coordenado por José Joaquim Fernandes Oliveira Martins. Membros do
Subgrupo: Ana Maria Marques Flérido Pinhol; Anténio Joaquim da Costa Gomes; Carlos
Miguel Caiado Pinho; Claudia Marina Verdial Pina de Neves Cunha; Jodo Anténio Filipe
Ferreira; Manuel David Masseno.

2 Nuno CoeLHO (Org.). (2023). Agenda da Reforma da Justica — Uma reflexdo aberta e alargada
dojudicidrio. Almedina.

3 DIRK HARTUNG, FLORIAN BRUNNADER, CHRISTIAN VEITH, PHILIPP PLOG, and
Tim WoLTERs, «The Future of Digital Justice», disponivel em https://web-assets.bcg.
com/3a/4a/66275bf64d92b78b8fabeb3fe705/22-05-31-the-future-of-digital-justice-bls-bc-
g-web.pdf.
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Neste dominio da producido de prova e realizagido de diligéncias
é ainda evidente o grande incentivo para a utilizacdo de meios digi-
tais para producio de prova e realizagdo de diligéncias que resultou do
periodo de pandemia*.

A experiéncia pratica permite-nos, neste ambito, duas observacoes.

A primeira respeita ao evidente subaproveitamento dos recursos
tecnoldgicos. Com a mera digitalizacdo do processo fisico ndo se apro-
veita a informacao para que possa ser tratada de forma eletrénica. Tanto
Nno nosso sistema e como nos seus congéneres europeus a informacao de
formuldrio da qual se possa retirar informacdo estruturada é em regra
limitada a identificacdo das partes e testemunhas.

Por outro lado, o uso de plataformas informdticas para preenchi-
mento e envio dos competentes formuldrios, podera contribuir para
aumentar a acessibilidade da justica o impacto dessas diferencas atra-
vés de automatismos de validacdo, descricdo e defini¢cdo e de compor-
tamento imediatamente acionados e conhecimento no preenchimento
dos formularios em linha.

Em termos praticos podera ponderar-se em se pensar antecipar
para o campo aplicacional ou técnico, as regras que gerem O Processo e
que nos explicam como um tribunal. Neste Ambito falamos de regras de
negdcio ou business rules, as regras especificas que determinam como os
negocios funcionam e as decisdes que podem tomar®.

O uso de regras de validacdo em formularios eletrénicos tem vanta-
gens na qualidade dos dados introduzidos e numa reducéo de rejei¢des,
erros ou desconformidades.

Mas as regras de negdcio vio além da mera validagido descrevendo
nao so as defini¢des do negdcio (regras de definicdo), mas também o seu
comportamento (regras de comportamento), as regras definirdo o parti-
cular constrangimento em cada momento.

Nesta perspetiva as regras de negdcio devem ser dirigidas a dois
tipos de destinatarios distintos: i) aos utilizadores propriamente ditos;
ii) aos profissionais de tecnologias da informacdo que desenvolvem

4 Lein.° 1-A/2020, de 19 de marcgo.
5 RoNALD G Ross. (2000). «What is a Business Rule?», 1 Business Rules Journal 3, disponivel
em http://www.brcommunity.com/articles.php?id=b00S5.
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automatismos nos sistemas enquanto meio de comunicacio entre busi-
ness e technical.

II1.1. Digitalizacdo de Justica no dmbito comunitdrio.

De acordo com o Regulamento (UE) 2020/1783 do Parlamento
Europeu e do Conselho, de 25 de novembro de 2020, no seu conside-
rando (9):

A Comisséo devera ser responsavel pela criacdo, manutencio e
desenvolvimento futuro de uma aplicacdo informatica de refe-
réncia que os Estados-Membros deverdo poder utilizar em vez
de um sistema informatico nacional, de acordo com os prin-
cipios da protecdo de dados desde a concecdo e por defeito.
A Comisséo devera conceber, desenvolver e manter a aplicagio
informatica de referéncia, em conformidade com os requisi-
tos e principios em matéria de protecdo de dados estabeleci-
dos nos Regulamentos (UE) 2018/1725 e (UE) 2016/679 do
Parlamento Europeu e do Conselho, em especial com os prin-
cipios da protecdo de dados desde a concecdo e por defeito. A
aplicacdo informatica de referéncia deverd igualmente incluir
as medidas técnicas adequadas e possibilitar as medidas orga-
nizacionais necessarias para assegurar um nivel de seguranca
e interoperabilidade adequado aos intercambios de informacéo
no contexto da obtencéo de prova.

No ambito comunitario e para resolugio de litigios transnacionais
cumpre sublinhar o papel do projeto e-CODEX (e-Justice Communication
via Online Data Exchange) consiste numa infraestrutura digital, conju-
gando diferentes componentes, para assegurar uma transmissao segura
para troca de dados e documentos em linha na area da justica.

E uma aplicacio genérica de e-Delivery desenvolvida propositada-
mente para ser utilizada em diversos dominios. Na area civil e comercial
os casos de uso ja em funcionamento, utilizando o e-Delivery disponibi-
lizado pelo e-CODEX, respeitam o procedimento europeu de injuncio
de pagamento (EPO) e processo europeu para acdes de pequeno mon-
tante (ESCP).
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O e-CODEX oferece assim uma forma segura de transmissdo e
rececdo da informacédo criando um canal direto de comunicacio com o
tribunal. O e-CODEX permanece até a presente data um projeto cofi-
nanciado, gerido por um consdrcio de varias instituicdes de diferentes
Estados-Membros subdividindo-se em diversos projetos cofinanciados
para implementacio dos diversos use cases®.

A eventual adocdo do e-CODEX como modelo de comunicacéo
no ambito da comunicacio entre sistemas de justica, e a sua sustenta-
bilidade, passaria pela sua gestdo por uma agéncia da Unido designa-
damente a eu-LISA” — Agéncia Europeia para a Gestdo Operacional de
Sistemas Informaticos de Grande Escala no Espaco de Liberdade, Segu-
ranca e Justica, com sede em Talin, na Estdnia®, ou diretamente pela
Comissio Europeia (DG Justice).

II1.2. Observacoes relativas a digitalizacdo da justica

Neste dominio mais de suporte tém-se suscitado questdes relativas
ao proprio formalismo do julgamento e a sua conjugacdo com a presta-
cao de depoimentos de testemunhas, realizacdo de audiéncias, outros
atos processuais e a propria presenca do juiz.

Mesmo a nivel de representacio institucional ja no XIII Encontro
do Conselho Superior da Magistratura, em novembro de 2018, foi objeto
de debate a ideia do juiz por VPN e a presenca fisica do juiz no tribu-
nal®. A existéncia de meios de tramitagdo processual a distincia aliada
a producio de decisdes e despachos, bem como a apreciacio de docu-
mentos e tramitacdo processual exclusivamente eletronicas, parecem
permitir o exercicio de remoto da funcio. No entanto, ndo se confunde

6 S30 j4 use cases implementados pelo e-CODEX em matéria criminal o EVIDENCE2e-CO-
DEX e EXEC (Electronic Xchange of e-Evidences with e-CODEX).

7 Conforme consta da prépria estratégia da agéncia para o periodo 2018-2022. «eu-LISA
Strategy», eu-LISA, acesso em 4 de junho de 2020, https://www.eulisa.europa.eu/Publica-
tions/Corporate/eu-LISA%20Strategy%202018-2022.pdf.

8 «Agéncia Europeia para a Gestdo Operacional de Sistemas Informaticos de Grande Escala
no Espaco de Liberdade, Seguranca e Justica (eu-LISA)», eu-LISA, acesso em 4 de junho de
2020, https://europa.eu/european-union/about-eu/agencies/eu-lisa_pt.

° http://www.justicatv.pt/flv/ctokSD3Erk8 nMfYzNyFRyPUzB.mp4.
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naturalmente com o exercicio da funcio de soberania propriamente dita
e a funcéo de representacio.
E pertinente citar as conclusdes da agenda da reforma da justical©:

— Serd igualmente preciso refletir sobre o teletrabalho no A&mbito
judicial, maxime se os magistrados podem (ou devem) sempre
trabalhar a distancia, realizando todos os julgamentos virtual-
mente e quase nunca se deslocando ao tribunal onde exercem
funcgdes ou se € conveniente assegurar (de que forma) algum
tipo de permanéncia fisica dos mesmos nos tribunais;

— E importante também assegurar que a possibilidade de rea-
lizacdo de julgamentos virtuais néo se aplica da mesma forma
a todos os tipos de processos e julgamentos, devendo antes
depender, por exemplo, da natureza e dos interesses inerentes
ao processo, da vontade das partes e do préprio entendimento
do juiz que presidira a audiéncia final.

Descendo ao nivel processual e no que se refere a inquiricao de tes-
temunhas por via telematica informal ja admitida no nosso Cddigo de
Processo Civil (art. 502.°, n.° 1, do CPQ).

Neste ponto € paradigmatico a expectativa que os utentes da justica
tém na relagdo com o tribunal sendo frequentemente requerida a inqui-
ricdo de testemunhas por via de plataformas informaticas a partir de
pais estrangeiro!l.

Pedido que n&o pode ser acedido sem mais, porquanto a solicita-
¢do da prestacdo de declaracdes de parte a partir do Estado estrangeiro
é producéo de prova noutro Estado, que exige que a sua realizacio seja
enquadrada num instrumento de cooperacgdo internacional. No caso dos
Estados-Membros da Unido Europeia o recurso ao art. 20.° e formulario
N do Regulamento (UE) 2020/1783 (para o caso de prova direta com o

10 Nuno CoerHO (Org.). (2023). Agenda da Reforma da Justica — Uma veflexdo aberta e alar-
gada do judicidrio. Almedina.

11 Considerando o disposto no art. 502.°, n.° 5, do CPC: «5 - Sem prejuizo do disposto em
instrumentos internacionais ou europeus, as testemunhas residentes no estrangeiro sdo
inquiridas através de equipamento tecnoldgico que permita a comunicacao, por meio visual e
sonoro, em tempo real, sempre que no local da sua residéncia existam os meios tecnoldgicos

necessarios.»
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preenchimento do formuléario N dirigido & autoridade central), noutros
casos o recurso a Convencao de Haia sobre obtencio de prova e noutros
ao abrigo de cartas rogatorias.

A circunstancia de se facilitar o uso de plataformas informaticas e
que permite o depoimento da testemunha na sua casa ou local de tra-
balho ndo deixa de configurar um ato judicial praticado noutro Estado.

Contudo, é de sublinhar que a expetativa do agente e utente da jus-
tica mudou. Verifica-se um desfasamento entre o tipo de interagdo digi-
tal que o utente espera dos tribunais e o que os tribunais disponibilizam.

Por outro lado, mesmo a proépria presenca fisica de mandatarios
judiciais em todas as diligéncias, mesmo nas que néo exigem producio
de prova, é questionada face a existéncia de meios tecnoldgicos que per-
mitem, como qualidade, a interacdo em direto dos varios intervenientes.

Mais do que uma mera questado de conveniéncia é o proprio acesso
a justica que pode beneficiar. As despesas de deslocacgdo e o tempo do
mandatario, com reflexos nos honorarios, podem ser geridos de forma
mais eficiente.

Quanto a estas questdes julgamos que se coloca a oportunidade
de repensar de alguma forma de trabalhar no tribunal de forma mais
ampliada. Em particular, cabe ao juiz no Ambito da gestdo processual,
e sem prejuizo da concertacdo com os mandatarios, que tipo de factua-
lidade exige a prestacdo de depoimento presencial e deve merecer o
depoimento presencial.

II1.3. Elementos auxiliares

Ainda no ambito da primeira perspetiva é possivel mencionar
alguns elementos assessorios quanto a realizacdo da justica propria-
mente dita, como sera o uso de algoritmos para melhor case management,
a publicacdo e disponibilizagao de decisdes judiciais.

Quanto a este segundo ponto é de referir o ECLI — European Case
Law Identifier!? — no contexto comunitario.

A publicitacdo de decisdes judiciais suscita questdes quanto ao tra-
tamento dos big data das decisdes judiciais podem implicar em termos

de justica preditiva.

12 https://e-justice.europa.eu/175/PT/european case law identifier ecli.
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A justica preditiva, enquanto a possibilidade de calcular o resul-
tado de um litigio, tem sérias vantagens no acesso a justica e na pon-
deracdo da propria decisdo de litigar e pode servir de filtro para ligios
desnecessarios.

A desvantagem sera o judge profiling!3, a identificacido de tendéncias
de deciséo de juizes concretos e o condicionamento do processo em con-
sideracdo das referidas tendéncias.

A titulo de exemplo, na Franca, a Loin.° 2019-222, de programacéo
e de reforma da justica, prevé no seu artigo 33.° que as decisdes judiciais
sdo colocadas a disposicdo do publico de forma gratuita e na forma ele-
tronica, mas os nomes e apelidos das pessoas fisicas ai mencionadas sao
ocultadas previamente, podendo também ser ocultados (para proteger,
por exemplo, a sua seguranca) os dados dos proprios magistrados e ofi-
ciais de justica.

Por fim, e ainda a titulo auxiliar, é de referir as ferramentas de acesso
a informacg&o juridica relevante', e de acesso aos sistemas de justigal®.

IV. Justica Digital

Na segunda perspetiva falamos em legal design thinking em que a
prépria definicdo dos processos se adapta a natureza digital. Ou mesmo
a propria nocdo de tribunal conforme defende Richard Suskind!® — os
online courts — o conceito que permitiria que para alguns litigios os mes-
mos exclusivamente tramitados e decididos em linha. Em termos con-
ceptuais seria um tribunal em que os litigios seriam dirimidos por jui-
zes humanos, mas em que inexiste um tribunal fisico ou uma audiéncia
ainda que virtual. A prova e as alegacdes seriam apresentadas através de
plataformas online e, pelo mesmo meio, seriam proferidas as decisdes.

13 ROBERT AMBROGI. (2015). «Litigation and Legal Research», Judge Analytics is the New
Black, July 23.

4 Como € o caso do identificador europeu da jurisprudéncia (ECLI) https://e-justice.europa.
eu/content european case law identifier ecli-175-pt.do, ou identificador europeu de legislagcdo
(ELD).

5 Sendo ainda de salientar no portal de justica as funcionalidades de encontrar um advo-
gado, um notdrio, um perito entre outras https://e-justice.europa.eu/home.do?action=home
&plang=pt.

16 RICHARD SUSSKIND. (2019). Online Courts And The Future Of Justice. OUP Oxford.
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Fora do Ambito da justica institucionalizada existem os chamados
ODR — Online Dispute Resolution —, resolucdo de litigios em linha. Pro-
cesso cuja resolugdo podera passar por negociacido, mediagdo ou arbitra-
gem, mas que se caracteriza por ser integralmente tramitado online.

No ambito comunitario foi criado pelo Regulamento (UE)
n.°©524/2013, de 21 de maio de 2013'7, um mecanismo de ODR euro-
peu para relagdes de consumot8. O art.14.°, do referido Regulamento
prevé a obrigacdo de informacdo ao consumidor por parte dos comer-
ciantes estabelecidos na Unido que celebrem contratos de venda ou de
servicos em linha e os mercados em linha estabelecidos na Unido que
devem disponibilizar nos seus sitios web uma ligacao eletrdnica a plata-
forma de ODR.

O ODR em causa ndo é um meio formal de resolucdo de litigios
judicial.

No entanto, e embora os meios ADR — Alternative Dispute Resolution
— sejam os mais faceis de implementar e adaptar ao meio digital o desa-
fio serd a criagdo de uma forma de resolucéo de litigios judicial com um
processo que ndo seja necessariamente colaborativo.

E pensamos isto para o comércio online sobretudo com o consu-
midor. No entanto, existem outros aspetos da vida social e econdmica
de hoje que sdo exclusivamente vividos em linha. A titulo de exemplo
pensemos na presenca nas redes sociais, e o caracter indiscutivel sancio-
natdrio que a suspensio da presenga de redes sociais, no contexto san-
cionatdrio informalmente organizado por as entidades que gerem estas
plataformas. O recurso a tutela jurisdicional deve existir uma oferta ins-
titucional distinta da tradicional'®.

No contexto comunitario e para a resolugio de litigios transfron-
teiricos cumpre fazer referéncias aos processos europeus uniformiza-
dos. Neste ambito merecem especial destaque o procedimento europeu

Y7 https://eur-lex.europa.eu/legal-content/PT/TXT/PDF/?uri=CELEX:32013R0524&-
from=EL.

18 https://ec.europa.eu/consumers/odr/main/?event=main.home2.show.

19 Lucas HIERONIMUsS e FLORIAN BACHMANN. «Social media sanctions — the new proce-
dural justice?», Maastricht University, disponivel em: https:/www.maastrichtuniversity.nl/
blog/2021/03/social-media-sanctions-%E2%80%9 3-new-procedural-justice.
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de injuncio de pagamento (EPO)?° e processo europeu para acdes de
pequeno montante (ESCP)?!, exemplos de modelos auténomos para liti-
gios transfronteiricos criados pela Unido Europeia.

S&o processos europeus uniformes ou uniformizados para reclama-
cao litigiosa de créditos transfronteiricos na Unido Europeia que coexis-
tem com alternativas nacionais. O procedimento europeu de injuncéo
de pagamento cria um processo harmonizado para a cobranca de crédi-
tos incontestados. O processo europeu para agdes de pequeno montante
cria um verdadeiro processo europeu declarativo litigioso.

V. Justica Digital e inteligéncia artificial

A aplicagdo de inteligéncia artificial no dominio da justiga coloca o
desafio de pensar a propria tramitagdo da resolucdo do litigio e poderd
implicar uma redefinicdo das regras processuais para o efeito.

Sem pretensdo de defini¢des técnicas podemos distinguir algorit-
mos de machine-learning dos algoritmos tradicionais pela sua capaci-
dade de processar enormes quantidades de informacao e aprender pelos
exemplos.

Enquanto que os algoritmos tradicionais sdo criados com instru-
¢Ges de como processar informacéio, os algoritmos de machine-learning
sdo alimentados como uma grande quantidade de informac&o para se
adaptarem. Conseguem criar a sua regra de decisdo ou prever um deter-
minado resultado.

Esta diferenca suscita exigéncias de transparéncia e isencéo, incom-
pativeis com sistemas de algoritmo escondido (sistemas black box), bem
como da falta de clareza relativa a responsabilidade pelos mesmos e a
prestagdo de contas.

Em termos judiciais, e considerando o principio da separacéo de
poderes, a justica digital suscita questdes de dominio e de governacéo.
A participagdo dos conselhos de justica na governacio de sistemas

20 Regulamento (CE) n.° 1896/2006 — https://feur-lex.europa.eu/PT/legal-content/summary/
european-order-for-payment-procedure.html.

21 Regulamento (CE) n.° 861/2007 do Parlamento Europeu e do Conselho de 11 de julho
de 2007 - https:/feur-lex.europa.eu/legal-content/PT/TXT/?uri=CELEX%3A02007R0861-
20170714.
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informaticos de suporte a justica até ao dominio de servidores e acesso
a informacgéo tem sido debatida em termos nacionais e comunitarios??.

Existem ja algumas experiéncias em direito comparado de utiliza-
¢Oes de inteligéncia artificial na administragdo da justica.

Um dos sistemas mais conhecidos é o sistema COMPAS?23 da
empresa Northpoint Inc./Equivant que é utilizado em alguns tribunais
dos Estados Unidos como auxiliar a calcular a probabilidade de conde-
nados reincidirem.

A utilizagdo do sistema COMPAS permitiu identificar alguns obsté-
culos no uso de inteligéncia artificial na drea da justica. Em particular
quanto ao sistema COMPAS o conhecido estudo do ProPublica.org.?*
que identificou bias, viés ou tendéncia racial nos seus resultados.

Os bias, viés ou tendéncia do algoritmo tém sido enquadrados em
trés tipos possiveis?®:

1) viés na construcdo do modelo do algoritmo;
1i) viés na amostra que € utilizada para treinar o algoritmo;
1i1) viés social que é detetado e ampliado pelo algoritmo.

A questdo de bias no sistema de justica tem levado os autores a con-
siderar que qualquer sistema no Ambito da justica tera de ser, na sua
estrutura, um sistema misto, definido como «human in the loop». Um sis-
tema que exige supervisdo humana tanto na programacio, na alimenta-
¢do e em que o resultado final exige input do utilizador?®.

22 Questdes ja abordadas pela ENCJ — Rede Europeia dos Conselhos de Justiga https://
pgwrk-websitemedia.s3.eu-west-1.amazonaws.com/production/pwk-web-encj2017-p/Pro-
jects/digital/ ENCJ%20DJF%202019%20report.pdf.

23 https://www.equivant.com/practitioners-guide-to-compas-core/.

24 Disponivel em https://www.propublica.org/article/how-we-analyzed-the-compas-recidivis-
m-algorithm

25 Ignacio N. Cofone. (2021). «Al and Judicial Decision-Makingy, in Artificial Intelligence and
the Law, Florian Martin-Bariteau & Teresa Scassa (eds.). Toronto:LexisNexis Canada. Dispo-
nivel em: https://papers.ssrn.com/sol3/papers.cfm?abstract id=3733951.

26 https://www.telusinternational.com/glossary/human-in-the-loop.
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Contudo, o préprio utilizador humano pode ser fonte de outro tipo
de viés. O excesso de confianca na precisdo do sistema e no automa-
tismo tem sido considerado como viés da automacao?”.

No ambito da inteligéncia artificial na area da justica existem refe-
renciais internacionais a considerar, onde as questdes supra referencia-
das sdo consideradas:

i) Carta Europeia de Etica sobre o Uso da Inteligéncia Artifi-
cial em Sistemas Judiciais e seu ambiente adotada pela CEPEJ
(Comissdo Europeia para a Eficicia da Justica) na sua 31.2 reu-
nido plendria (Estrasburgo, 3 e 4 de dezembro de 2018)?8;

1) Principios da OCDE (Organizacdo para a Cooperagdo e
Desenvolvimento Econdmico) sobre Inteligéncia Artificial,
adotados em 22/05/20192°;

1i1) Comunicacdo da Comissdo Inteligéncia artificial para a
Europa (estratégia para IA), COM/2018/237, publicada em
25/04/201839;

iv) Em novembro de 2021 a UNESCO publicou o documento
«Recommendation on the ethics of artificial intelligence»3';

v) Proposta de Regulamento do Parlamento Europeu e do Con-
selho que estabelece regras harmonizadas em matéria de Inte-
ligéncia Artificial (Regulamento Inteligéncia Artificial) e altera
determinados atos legislativos da Uni&o3?.

27 KaTE GODDARD, ABDUL RoUDsSARI & JEREMY C. WYATT. (2012). <Automation Bias: A Sys-
tematic Review of Frequency, Effect Mediators, and Mitigators», 19:1 J. Am. Med. Inform.
Assoc. 121. Disponivel em https://pubmed.ncbi.nlm.nih.gov/21685142/.

28 https://rm.coe.int/carta-etica-traduzida-para-portugues-revista/168093b7e0.

2% https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0449.

30 https:/feur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2018%3A237%3AFIN.
31 https://www.unesco.org/en/artificial-intelligence/recommendation-ethics.

32 https:/feur-lex.europa.eu/legal-content/PT/TXT/?uri=CELEX:52021PC0206.
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Resumo: Em funcéo da flexibilidade processual que a carateriza,
a arbitragem sempre relevou uma apeténcia pela inovacido processual
e pratica, em busca de maior eficiéncia e eficacia processuais. Por isso
mesmo, a arbitragem tem servido como laboratdrio processual para
algumas solucdes que, depois de consolidadas, por vezes transitam para
o processo estadual. A utilizagdo da tecnologia no dominio arbitral é pre-
cisamente perspetivada como impulsionadora de eficiéncia e eficacia
processuais, com uma tradugdo econdmica: a possibilidade de reducéo
dos elevados custos do processo arbitral. O objetivo desta comunicacio
€ precisamente proporcionar uma visio panoramica e eminentemente
pratica sobre a forma como as mais recentes ferramentas tecnoldgicas
estdo a ser utilizadas na arbitragem e se tornaram, atualmente, em ins-
trumentos muito Uteis no desenvolvimento do processo arbitral.
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Abstract: Due to the procedural flexibility that characterises it,
arbitration has always shown an appetite for procedural and practical
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innovation, in search of greater procedural efficiency and effectiveness.
For this very reason, arbitration has served as a procedural laboratory
for some solutions which, once consolidated, are sometimes transferred
to state proceedings. The use of technology in arbitration is seen preci-
sely as a driver of procedural efficiency and effectiveness, with an eco-
nomic translation: the possibility of reducing the high costs of the arbi-
tration process. The aim of this communication is precisely to provide a
panoramic and eminently practical view of how the latest technological
tools are being used in arbitration and have now become very useful ins-
truments in the development of the arbitration process.

Keywords: arbitration; technology; procedural efficiency and
effectiveness.

Sumario: 1. Nota introdutdria; 2. Arbitrabilidade de litigios familia-
res patrimoniais. 3. Arbitragem e Tecnologia: 3.1 Enquadramento; 3.2
Preparacédo do processo arbitral: a) Constituicdo do tribunal arbitral; b)
Gestdo documental: i) Gestdo e transferéncia de dados/documentos; i1)
Plataformas de revisdo documental; ¢) Inteligéncia artificial na revisdo
de documentos; d) Ferramentas analiticas («Legal analytics») e «mind
mapping»; 3.3 Audiéncias: a) Telepresenca; b) Realidade virtual e rea-
lidade aumentada; 3.4 Decisdo arbitral. 4. Problemas no horizonte: 4.1
Questdes decorrentes do processo equitativo; 4.2 O cibercrime (acesso
ilegitimo a informacéo).

1. Nota introdutdria

A titulo introdutdrio, gostava de comecar por realgar a relevancia de
um painel dedicado a «Resolucéo de litigios na era digital» no ambito
de uma Conferéncia Internacional dirigida, principalmente, a discusséo
de temas relacionados com o patrimoénio e a sucessdo, com um enfoque
claro no &mbito do direito da familia e do direito das sucessdes. De facto,
devo comecar por saudar a organizagdo da Conferéncia pela perspetiva
abrangente com que planeou a discussdo, revelando a consciéncia de
que a concretizacdo jurisdicional das opc¢des normativas desempenha
um papel muito relevante na realiza¢do do Direito.

Nesse sentido, falando de resolucdo de litigios na era digital, a
minha intervencdo situar-se-4 no A&mbito da arbitragem. O meu objetivo
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sera proporcionar uma visdo panoramica e eminentemente pratica
sobre a forma como as mais recentes ferramentas tecnoldgicas estio a
ser utilizadas na arbitragem e sdo, atualmente, instrumentos muito uteis
no desenvolvimento do processo arbitral.

Antes, porém, e de forma a estabelecer uma ligacdo a tematica geral
desta Conferéncia, gostava de deixar um pequeno apontamento relati-
vamente a possibilidade de recurso a arbitragem como forma de reso-
lucdo de muitos dos litigios que podem surgir no ambito das matérias
substantivas que vao ser objeto de discussido durante estes dois dias de
conferéncias.

2. Arbitrabilidade de litigios familiares patrimoniais

Para que um determinado litigio possa ser resolvido através de um
processo arbitral é necessario, além de outros requisitos, que o mesmo
possua uma determinada qualidade, que na doutrina arbitral se conven-
cionou chamar arbitrabilidade objetiva. No fundo, estd em causa saber se
esse litigio € suscetivel de submisséo a decisdo por arbitros, o que além
de configurar um requisito de validade da convencdo de arbitragem,
constitui igualmente um limite a jurisdicdo do tribunal arbitral e ainda
um requisito de validade da sentenca arbitral.

A lei portuguesa (Lei da Arbitragem Voluntaria — Lei n.° 63/2011,
de 14 de dezembro) trata esta matéria da seguinte forma: em primeiro
lugar, estabelece uma delimitagido negativa, expressamente excluindo
da decisdo por arbitros duas categorias de litigios, a saber, por um lado,
aqueles exclusivamente submetidos a jurisdicdo dos tribunais do Estado
(através de lei especial, por exemplo, no dominio do Direito Penal, Insol-
véncia, Regularidade e Licitude do Despedimento) e, por outro lado,
aqueles submetidos a arbitragem necesséria; em segundo lugar, pela
positiva, a lei adota um critério geral de arbitrabilidade nos seguintes
termos: «qualquer litigio respeitante a interesses de natureza patrimo-
nial pode ser cometido pelas partes, mediante convencao de arbitragem,
a decisdo de arbitros» (artigo 1.2, n.° 1, da LAV).

A patrimonialidade é um critério relativamente simples: basta que
o objeto do litigio envolva qualquer tipo de interesse patrimonial, para
que seja suscetivel de ser decidido pela via arbitral. Aqui se incluem
ndo so todas as pretensdes que tenham uma expressdo monetaria ou
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pecunidria, mas também conflitos que tenham como objeto transacdes
econdmicas.

N2o obstante, além da patrimonialidade, a lei acrescenta ainda um
outro critério, o da transigibilidade, pois estabelece igualmente que: «E
também valida uma convencéo de arbitragem relativa a litigios que néo
envolvam interesses de natureza patrimonial, desde que as partes pos-
sam celebrar transacc¢io sobre o direito controvertido.» (artigo 1.2, n.° 2,
da LAV).

Interpretando este segundo critério — por recurso a definicdo e
regime do contrato de transagéo (artigos 1248.° e seguintes do Cddigo
Civil) e ainda tendo em conta o artigo 289.°, n.° 1, do Cddigo de Pro-
cesso Civil — retiramos que as partes ndo podem transigir sobre direitos
indisponiveis, pelo que fica naturalmente excluida a resolucdo arbitral
de litigios relativos a direitos familiares pessoais, como os que podem
ocorrer, por exemplo, no contexto dos institutos da filiacdo, da adocéo
ou do divércio.

Contudo, sabemos que uma dimensao muito relevante dos direitos
familiares e sucessdrios € estritamente patrimonial e que essa dimen-
sdo suscita, com frequéncia, litigios significativos ndo sé do ponto de
vista econdémico, mas também no contexto da vida familiar e empresa-
rial. Ora, esse tipo de litigios — por exemplo, litigios entre parentes na
sequéncia da abertura da heranga ou litigios no ambito da sucessio em
empresas familiares — podem ser resolvidos por recurso a arbitragem
e, do meu ponto de vista, em alguns casos com inequivocas vantagens
em relacdo a jurisdigcdo estadual, nomeadamente, ao nivel da celeridade
processual e especializagdo do decisor. Nao me alongo nesta matéria,
mas fica o ponto feito para que o possam ter em consideracdo também
na discussdo das solucdes substantivas no ambito destas matérias.

3. Arbitragem e Tecnologia
3.1 Enquadramento

Voltando ao tema principal da minha intervencao, a primeira ideia
que gostava de transmitir € a de que a arbitragem, sobretudo a arbitra-
gem internacional, sempre relevou uma apeténcia pela inovagao proces-
sual e pratica, em busca de maior eficiéncia e eficacia processuais. De
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facto, uma das principais caracteristicas da arbitragem é a designada
flexibilidade processual, que também se traduz em maior autonomia
para testar novas solucdes e praticas, sobretudo no cotejo com a juris-
dicdo e processos estaduais, tipicamente preparados para processos de
massa. Nesse sentido, a arbitragem tem, em alguns dominios, servido
como laboratdrio processual para algumas solugdes que, uma vez af con-
solidadas, fazem uma paulatina transicdo para o processo estadual (em
Portugal, por exemplo, no ambito das declaracdes de parte).

Ora, a utilizacdo da tecnologia no dominio arbitral é perspetivada
como impulsionadora de eficiéncia e eficidcia processuais, com uma
tradugdo econdmica: a possibilidade de reducdo dos elevados custos do
processo arbitral.

Na verdade, o argumento econdmico é muitas vezes mobilizado no
confronto comparativo entre o recurso a jurisdicdo arbitral ou estadual:
muito embora em termos relativos — considerando elementos como a
duracao do processo, a especializagdo dos decisores, a definitividade da
sentenga — nao seja bem assim, € um facto que, olhando apenas para
os custos, um processo arbitral é tipicamente mais caro — bastante mais
caro — que um processo estadual. A soma que tem como resultado este
valor final elevado incorpora diversos elementos: honorarios dos arbi-
tros; custos administrativos; custos com peritos; honorarios com advo-
gados; despesas de preparacio e producdo documental; despesas de rea-
lizagao das audiéncias (custos com local e deslocacdes de arbitros, advo-
gados, testemunhas, peritos, etc.).

Neste ambito, os recursos tecnoldgicos tém sido mobilizados na
arbitragem justamente com o objetivo de reducdo significativa destes
custos, nomeadamente, os custos administrativos, as despesas de prepa-
racdo e producdo documental e despesas de realizacdo das audiéncias.

Portanto, a utilizagdo da tecnologia, sobretudo no ambito da arbitra-
gem internacional, é ja antiga e n&o é, de todo, uma consequéncia pan-
démica. No estudo 2018 International Arbitration Survey: The Evolution of
International Arbitration, efetuado pela Queen Mary University of Lon-
don, relativo ao ano de 2018, com base em inquéritos dirigidos a praticos
da arbitragem internacional (nomeadamente, arbitros e advogados) ja se
assinalava que uma percentagem significativa (acima dos 50%) dos inqui-
ridos utilizava, nos seus processos arbitrais, sistemas de videoconferéncia,
tecnologias de sala de audiéncia (apresentacdes multimédia, transcricdes
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eletronicas em tempo real) e sistemas de armazenamento de dados em
cloud. No mesmo estudo, os inquiridos respondem quase de forma una-
nime (acima dos 90%) que essas tecnologias devem passar a ser usadas
com mais frequéncia nas arbitragens internacionais, sendo que mais de
70% dos inquiridos antecipavam a introducdo nos processos arbitrais
internacionais de sistemas de inteligéncia artificial (data anaytics e tecno-
logia de revisdo de documentos) e de salas de audiéncia virtuais.

Naturalmente que o contexto pandémico veio acelerar esta tendén-
cia de utilizacdo de tecnologia inovadora no processo arbitral. Em 2021,
o conhecido arbitralista Gary Born conduziu um estudo relativo a rea-
lizacdo de audiéncias remotas em arbitragens internacionais em 2020,
cujos resultados evidenciam que a utilizag@o destes mecanismos pratica-
mente duplicou apds 15 de marco de 2020. Além disso, no que diz res-
peito as expectativas de utilizagdo de solugdes de tecnologia de informa-
¢do num contexto pds-pandémico, 95% dos inquiridos revelam o enten-
dimento de que, na conferéncia inicial de preparacdo do processo arbi-
tral, o tribunal deve discutir com as partes que tecnologias deverdo ser
adotadas, naquele processo em concreto, para alcancar maior eficiéncia
processual, incluindo sistemas de videoconferéncia, tecnologias de sala
de audiéncia, sistemas de armazenamento de dados em cloud e medidas
especificas de ciberseguranca. Ndo obstante, apenas 51% dos inquiridos
consideram a competéncia tecnoldgica como um fator importante na esco-
lha dos arbitros.

A pratica releva, de facto, que ha neste momento meios tecnoldgi-
cos inovadores a ser utilizados ou pelo menos em perspetiva em varios
dominios do processo arbitral. A pesquisa que efetuei permite-me iden-
tificar diferentes contributos, que dividi em trés areas: a preparacdo do
processo arbitral, a realizac@o das audiéncias e a decisdo arbitral.

3.2 Preparacdo do processo arbitral

A fase processual contenciosa de uma arbitragem ¢ normalmente
antecedida por um periodo em que, em primeiro lugar, as partes — ou a
parte que pretende iniciar a resolucdo do litigio pela via arbitral — ava-
liam a viabilidade da agdo, aferindo a probabilidade de obteng¢do de um
ganho de causa total ou parcial, a partir do enquadramento juridico da
factualidade relevante, conjugado com os diversos materiais probatérios
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disponiveis para a demonstracdo em juizo dessa realidade factual. Uma
componente muito relevante dessa avaliacdo passa pela anadlise e sele-
¢do da prova documental, o que muitas vezes, sobretudo no ambito de
arbitragens internacionais de grande monta, implica a revisdo de milha-
res de documentos. Veremos que os praticos da arbitragem encontram ja
disponiveis diversas ferramentas para executar este trabalho, com uma
eficiéncia e rapidez de resultados praticamente inalcangavel mesmo
a equipas compostas por um elevado numero de advogados a rever
documentacéo.

Ja apos a decisdo de avancar para a resolucdo do litigio por via arbi-
tral, hd um passo obviamente anterior ao inicio da fase contenciosa-pro-
cessual propriamente dita, que passa pela constituicio do tribunal arbi-
tral, incluindo a selecdo dos arbitros, o que como sabemos, ndo ocorre
no ambito dos tribunais estaduais, instituicdes permanentes de realiza-
¢ao da justica em que a distribuicdo do servico judicial € feita de forma
aleatdria, de acordo com o principio do juiz natural. Neste dominio, ha
também ja alguns caminhos que se apontam para possiveis futuros con-
tributos da tecnologia na constituicdo do tribunal arbitral.

Voltando ao campo documental, mas ja no ambito da gestdo docu-
mental das préprias pecgas processuais e documentagio junta ao pro-
cesso, esta ja consolidada a utilizacdo de ferramentas que permitem alo-
jar, organizar e transferir documentos volumosos recolhidos e/ou troca-
dos numa arbitragem.

Vejamos em maior detalhe alguns destes temas.

a) Constituicdo do tribunal arbitral

Neste dominio, a questdo que a doutrina e a pratica tém vindo a
colocar ¢ a da possibilidade de utilizacdo de sistemas de inteligéncia
artificial para antecipagdo da decisdo arbitral em funcgao do arbitro ou
arbitros escolhidos.

Avangca-se com a possibilidade de serem utilizados estes sistemas no
momento da constitui¢do do tribunal arbitral, sobretudo quando este é
coletivo, permitindo que cada parte, em conjunto com o seu advogado,
no momento em que lhe cabe escolher o arbitro que tem direito a nomear
o possa fazer a partir de diferentes calculos que o software fara: (i) cal-
culo das probabilidades de procedéncia da acao em geral e com um arbi-
tro em particular; (ii) cdlculo do montante dos danos em geral e com um
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arbitro em particular e (iii) calculo do momento em que a deciséo sera
proferida em geral e tendo em conta um centro de arbitragem /arbitro
em particular. Para o efeito, o software sé teria que ser «carregado», além
dos elementos factuais e juridicos do caso concreto, com toda a infor-
macdo pertinente relativamente ao arbitro ou arbitros em particular,
nomeadamente, escritos doutrinais sobre a matéria relevante ou mesmo
anteriores sentengas arbitrais que por estes tivessem sido proferidas.

Tanto quanto pude apurar ainda nio estio disponiveis comercial-
mente sistemas de inteligéncia artificial para este efeito no dominio
arbitral, mas parece que nio tardario.

b) Gestao documental

No ambito da gestdo documental do processo arbitral, encontramos
ferramentas para a simples gestio e transferéncia de dados/documentos
e plataformas para revisdo documental.

i) Gestao e transferéncia de dados/documentos

Existem no mercado dezenas de programas que servem como pla-
taforma para alojar, gerir, organizar, ordenar e transferir documentos
volumosos recolhidos e/ou trocados numa arbitragem. Estdo em causa
fundamentalmente sistemas baseados na cloud que servem como reposi-
torios de documentos da arbitragem, permitindo aos utilizadores carre-
gar, etiquetar e partilhar alegacdes e pecas arbitrais através de um local
unico e centralizado a que todas as partes e membros do tribunal podem
aceder.

Exemplos: Affinitext, CaseMap, Exhibit Manager, FileCloud, Opus

Magnum, SharePoint, Strutlegal, TransCEND.

ii) Plataformas de revisdo documental

Nestas plataformas, grandes volumes de dados sdo carregados,
revistos, codificados e produzidos a partir de um Unico sistema que pode
ser alojado num unico local central (escritério de advogados, cliente
ou fornecedor do servico) ou remotamente. Estes programas permitem
reduzir o volume de dados eletrdnicos através de ferramentas de elimi-
nacgdo precoce de documentos, tais como duplicacdo, quase duplicacido
e identificacdo de threading de correio eletronico. Alguns programas per-
mitem ainda identificar ficheiros multimédia, transcrever os seus con-
teudos e efetuar pesquisas para ajudar a localizar documentos-chave.

Exemplos: Relativity; Nuix Discovery.
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¢) Inteligéncia artificial na revisdo de documentos

Ainda no dominio da revisdo de documentos, afigura-se evidente
que o mercado vai rapidamente ser dominado pela inteligéncia artifi-
cial, ndo s6 ao nivel da recolha e selecdo de documentacio relevante,
mas também no que diz respeito a propria producio documental.

Ao nivel da recolha de documentacio relevante, temos ja tecnologia
que permite:

— Recolha e revisdo de documentos em formatos de dados néo
estruturados (por exemplo, plataformas de chat (tipo What-
sApp), MMS e SMS, agrupando as mensagens num formato
coerente que o revisor possa ler sequencialmente.

— Acesso rapido as tendéncias dos tipos e volumes de dados
através de uma visdo aérea do fluxo e volume de correio ele-
trénico ou de linhas de tempo de correio eletrénico.

— Visualizacao de redes sociais e consolidacdo de pseudénimos
de correio eletronico num unico identificador que representa
cada pessoa (mapeamento dos participantes em conversas
relevantes).

Quanto a producio documental, realcam-se:

— Ferramentas de auto-redaction que podem reduzir o tempo
necessario para a revisido de documentos contendo informacao
privilegiada e sensivel e a sua anonimizagdo automatica (pala-
vras sensiveis, frases, numeros da seguranca social e nimeros
de cartdes de crédito).

— A possibilidade de treinar um modelo para identificar docu-
mentos e auto-anonimizar documentos através da revisdo e
modelacdo de um pequeno conjunto inicial de documentos. O
software aplica entdo o modelo ao restante conjunto de docu-
mentos e fornece sugestdes para a codificacdo desses docu-
mentos. Sempre que o utilizador do software efetua uma revisédo
secundaria dos documentos codificados, o software adapta e
altera a sua codificacdo de modo a corresponder as entradas do
utilizador.

271



272 \ ANDRE ALMEIDA MARTINS

Exemplos: Brainspace, KLDiscovery, NexLP, Sentio Software,
Veritone.

d) Ferramentas analiticas («Legal analytics») e «mind mapping»Um
conjunto de ferramentas muita em voga nos grandes escritorios de
advogados norte-americanos sdo os softwares que ajudam os advogados
a desenvolver e explorar factos e fundamentos juridicos, e organiza-los
numa estrutura légica, muitas vezes visual. Estas ferramentas analiticas
podem ser utilizadas para mapear estratégias de casos, identificar infor-
macao critica e descobrir padrdes, relagdes, prioridades e tendéncias.

Exemplos: Brainspace, Legal Analytics by Lex Machina, Courtroom

Visuals, Ross Intelligence, TreeAge Pro.

3.3 Audiéncias

O tema que tem convocado a atenc¢do da doutrina e dos praticos
da arbitragem € o da realizacdo de audiéncias integralmente remotas,
isto é, na definicdo utilizada por Ana Coimbra Trigo e Sofia Rodrigues
«aquela que se realiza mediante a utilizacdo de tecnologias de comunica-
cdo para ligar simultaneamente varios participantes que se encontram
em locais diferentes».

De acordo com a lei de arbitragem portuguesa, salvo convencio das
partes em contrario, o tribunal decide se serdo realizadas audiéncias
para a producio de prova ou se o processo € apenas conduzido com base
em documentos e outros elementos de prova. Nao obstante, o tribunal
deve realizar uma ou mais audiéncias para a producéo de prova sem-
pre que uma das partes o requeira, a menos que as partes hajam previa-
mente prescindido delas (art. 34.°, n.° 1, da LAV). Por outro lado, o tri-
bunal arbitral pode, salvo convencéo das partes em contrario, reunir em
qualquer local que julgue apropriado (art. 31.°, n.° 2, da LAV).

O que ¢é fundamental nesta matéria é garantir as partes uma opor-
tunidade razodavel de fazerem valer os seus direitos, por escrito ou oral-
mente, antes de ser proferida a sentenca final, o que constitui uma das
expressdes do direito ao processo equitativo que a lei impde imperativa-
mente (artigo 30.°, n.° 1, da LAV) e que, de resto, tem cobertura consti-
tucional (artigo 20.°, n.° 4, da Constituicdo da Republica Portuguesa).
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Em funcdo destes dados normativos, alguma doutrina tem assi-
nalado que inexiste na lei qualquer direito das partes a uma audiéncia
fisica, podendo aquelas exigéncias legais ser integralmente cumpridas
no contexto de uma audiéncia remota. Tendo a concordar, mas julgo
que, em qualquer caso, o tribunal arbitral s6 o devera determinar se con-
seguir reunir o consenso das partes para o efeito. E isto, ndo obstante
serem ainda evidentes alguns problemas das audiéncias remotas em
comparacdo com as audiéncias fisicas, como por exemplo:

— Dificuldade no ambito dos principios da oralidade e da ime-
diacdo: a proximidade fisica do depoente é que permite verda-
deiramente ao julgador analisar cabalmente o depoimento (a
postura, o olhar, a cadéncia do discurso, o gesto).

— O efeito de solenidade da sala de audiéncia, que naturalmente
influencia o depoente, perde-se ou ¢ muito limitado numa
audiéncia remota.

— O controlo do contacto entre testemunhas entre depoimen-
tos pode ser impossivel de realizar ou apresentar dificuldades
significativas.

No que diz respeito a realizacido de audiéncias em geral, ha duas tec-
nologias que julgo merecerem destaque: a telepresenca e a utilizacio de
realidade virtual e realidade aumentada.

a) Telepresenca

Encontram-se ja em funcionamento diversos centros de telepre-
senca, que permitem que varios participantes estejam em salas idénticas
com camaras de «roaming» de alta qualidade que criam a sensacao vir-
tual de estarem juntos numa Unica sala. Os participantes podem alugar
e reservar espacos em centros localizados em todo o mundo, com a pos-
sibilidade de reserva simultdnea de multiplos participantes em diferen-
tes locais.

Exemplos: Cisco Telepresence; OWL Camera.

b) Realidade virtual e realidade aumentada
A realidade virtual e/ou a realidade aumentada sio relativamente
novas no mercado e ainda ndo fizeram incursdes significativas na
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arbitragem internacional. Esta tecnologia permite a criacdo de ambien-
tes virtuais imersivos, que sdo cenas artificiais, interativas, criadas por
computador, combinando projecdes de alta resolucdo e computacio
grafica 3D que ddo ao utilizador a experiéncia de estar presente num
ambiente virtual.

Ha software que faz digitalizacio a laser, design 3D, animacio, que
permite recriacdes quase perfeitas de locais ou objetos, permitindo a ins-
pecao de componentes, montagens e espagos de grande volume.

Exemplos: A2L Consulting (formerly Animators at Law), Cogent

Legal, Courtroom Visuals, DAQRI Worksense Model.

3.4 Decisdio Arbitral

A inteligéncia artificial constitui, para usar uma definicdo de
Mafalda Miranda Barbosa, uma «tentativa de replicar a capacidade cog-
nitiva e decisdria do ser humano através de um modelo sintético (com-
putacional)». Ja todos teremos uma percegdo, mais ou menos exata, de
que o desenvolvimento destes sistemas tera um impacto muito relevante
em todos os dominios da atividade humana, e o Direito ndo escapara a
essa influéncia.

Além da utilidade que estes sistemas ja tém e podem vir a ter cada
vez mais nas fases anteriores & decisdo nos processos jurisdicionais, €
natural que surja a pergunta sobre se as potencialidades da inteligéncia
artificial poderéo ir ao ponto de permitir a substituicdo do decisor, seja
ele um juiz estadual ou um arbitro ou conjunto de arbitros, uma vez car-
regado o sistema com todos os elementos factuais e juridicos necessarios
para uma decisfo.

O problema ja esta efetivamente colocado e é discutido, sendo apon-
tadas as seguintes aparentes vantagens do modelo:

— Auséncia de problemas de imparcialidade, principio relevan-
tissimo na resolucdo contenciosa de litigios e que, na arbitra-
gem em particular, coloca problemas especificos em funcéo das
caracteristicas proprias da jurisdicdo arbitral.
— Afastamento de fatores externos que afetam os seres huma-
nos (exaustdo, instabilidade emocional, etc.)
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— Detecgéo de padrdes e respostas emocionais que escapam aos
seres humanos.
— Celeridade processual.

NZo obstante estas (aparentes) vantagens, parece que a subs-
tituicdo do julgador humano por um robot ndo estara para breve, na
medida em que esse modelo se depara com obstaculos que parecem
inultrapassaveis.

Em primeiro lugar, apontam-se questdes de falta de transparéncia
na fundamentagio, ja que a complexidade dos algoritmos ndo permiti-
ria as partes (nem ao arbitro...) perceber as premissas e o iter cognosci-
tivo da decisdo.

Por outro lado, ndo se devem dar por encerradas de forma tao
perentdria as questdes relativas a imparcialidade, na medida em que
o ponto de partida de um sistema de inteligéncia artificial € uma ativi-
dade humana de recolha e insercdo de dados a partir na qual a maquina
baseia a sua atividade, pelo que o sistema esta de alguma forma condi-
cionado e reflete a subjetividade do seu programador humano.

Por fim, e quanto a mim, argumento definitivo, assinala-se a inabili-
dade dos sistemas de inteligéncia artificial para atuarem como decisores
humanos: a deciséo jurisdicional ndo € um puro juizo légico-subsuntivo,
antes comporta uma dimenséo axioldgica que o software ndo mimetiza.

Ainda neste campo, afastada a substituicdo integral do julgador
humano pela maquina, coloca-se como hipdtese alternativa, no caso
dos tribunais coletivos, a constituicdo de um tribunal com julgadores
humanos e um robot. Além de outros problemas que a hipdtese coloca
em geral, realco um especifico da arbitragem: nos tribunais coletivos,
tipicamente cada parte escolhe um 4arbitro e estes dois escolhem o ter-
ceiro, que exerce as funcdes de arbitro presidente, que tem certas com-
peténcias legalmente previstas. Na hipdtese que estamos a tratar, teria-
mos um robot a presidir a dois arbitros humanos, verdadeiro triunfo da
maquina sobre o homem, que néo parece ser de aceitar.

Em suma, mesmo néo estando para breve a substituicdo integral do
julgador humano pela inteligéncia artificial, parece claro que esta tec-
nologia vai também ter algum tipo de influéncia nas decisdes jurisdicio-
nais. Nesse sentido, chamo a atencéo para o exemplo do COMPAS (Cor-
rectional Offender Management Profiling for Alternative Sanctions),
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um software de previsido de indice de reincidéncia dos arguidos (escala
de risco) ja utilizado como elemento da decisdo judicial de sentencing
penal nos EUA.

4. Problemas no horizonte

Feito este percurso panoramico pela atualidade da ligacdo entre
arbitragem e tecnologia, deixo duas notas finais, em jeito de conclusao,
meramente para enunciar dois problemas relevantes que se colocam
neste ambito. Uma primeira, relacionada com o cumprimento das exi-
géncias do processo equitativo na arbitragem; a segunda, relativa a ques-
tdo do cibercrime.

4.1. Questdes decorrentes do processo equitativo

Entre os principios fundamentais do processo arbitral conta-se
naturalmente o da igualdade, que tem neste dominio uma relevancia
muito particular. De facto, garantir uma igualdade material das partes
em todas as fases do processo é fundamental para assegurar a validade e
mesmo a credibilidade da arbitragem, devendo esta ser, por isso mesmo,
uma preocupacio constante dos arbitros.

Ora, algumas das ferramentas tecnoldgicas que analisamos e que
as partes poderdo usar individualmente néo serdo do conhecimento de
todas as partes no processo ou, por outro lado, nem todas terdo meios
econdmicos de aceder a mesma tecnologia.

Podera esta circunstancia constituir uma situacio de efetiva desi-
gualdade das partes capaz de, no limite, invalidar o processo arbitral?
Cabera ao tribunal arbitral estabelecer regras quanto ao uso de tecnolo-
gias pelas partes? E como se controla esse uso?

Ficam as questdes, em jeito de provocacao do debate.

4.2. O cibercrime (acesso ilegitimo a informacdo)

Um estudo de 2022 realizado pela consultora McKinsey revela
a projecdo de que ataques cibernéticos causem cerca de 10,5 trilides
de danos anualmente até 2025, o que representa um aumento de
300% desde 2015. Nao admira, portanto, que a protecio de dados e a
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cibersegurancga se assumam como questdes relevantissimas também na
arbitragem, em particular na arbitragem internacional.

A comunidade arbitral tem assim vindo a refletir sobre formas de
proteger dados no contexto de um processo arbitral. Nesse ambito, gos-
tava de destacar dois aspetos:

— O desenvolvimento de instrumentos de soft law, como por
exemplo, o Protocolo ICCA-NYC Bar-CPR sobre Cibersegu-
ranca na Arbitragem Internacional (2019, atualizado em
2022), que propde um quadro inicial para as partes acordarem
medidas razoaveis de ciberseguranca para suas disputas (por
exemplo, controles de acesso, criptografia e gestdo de inciden-
tes de seguranca).

— A iniciativa de alguns centros de arbitragem internacional de
exigir ou encorajar os tribunais arbitrais a considerar medidas
apropriadas ou a emitir instrucdes obrigatdrias para reforgar a
seguranca da informacéo e proteger dados pessoais ja na fase
inicial dos procedimentos.

Muito obrigado pela vossa atencéo.
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Sucessdo familiar na empresa e autonomia do
disponente - sistema sucessorio e contratos de
doacao transmortem
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Resumo: O problema da sucessio na titularidade da empresa dita
familiar é o da concretizacdo dos objetivos delineados no planeamento
sucessorio, muitas vezes traduzindo orientacdes da familia empresaria
legitimada pelos seus érgados de governance. Estes podem colidir com os
constrangimentos decorrentes do sistema sucessorio nacional. O testa-
mento costuma ser apresentado como o paradigma do negdcio atribu-
tivo-patrimonial mortis causa no ordenamento juridico portugués, uma
vez que também existe a ideia, um pouco simplificada, de que o sistema
proibe os contratos de doacio parassucessorios. No entanto, esta ideia
€ preconcebida e interessa que seja superada havendo muitos interesses
que poderdo ser melhor regulados através de contratos de doacdo com
aposicdo de cldusulas criteriosamente selecionadas, designadamente
limitativas do direito de dispor até ao momento da morte do doador, de
modo a obter resultados aproximados aos do trust, em termos de orga-
nizacdo parassucessodria. O sistema sucessorio e o significado e alcance
que nele tem a autonomia do disponente devem ser iluminados pelo
direito fundamental a propriedade privada e a sua transmissdo em vida
e por morte, facilitando a inculturacédo do trust com finalidades parassu-
cessorias na realidade portuguesa.
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SUCESSAO FAMILIAR NA EMPRESA E AUTONOMIA DO DISPONENTE

Abstract: The enforcement of the family-owned business succession
strategy envisaged and legitimised by the family’s governance bodies
may collide with legal constraints resulting from domestic succession
laws.

In Portugal, the will is still the paradigmatic legal instrument to
govern the estate succession however there are relevant interests that will
only be adequately addressed through donations with specific clauses
carefully drafted to limit the donnees’ disposition rights until the dona-
tor’s death, with legal results similar to the trust from a succession orga-
nization standpoint. The Portuguese succession system and the growing
relevance of the testator freedom are shaped by fundamental right to pri-
vate property and the freedom to dispose property (live or mortis causa).

Keywords: succession planning; family businesses’ succession;
donation; trust.

Sumario: 1. Sucessdo familiar na empresa e autonomia do dispo-
nente 2. Planeamento sucessorio e negdcios transmortem 3. O trust com
finalidades parassucessdrias 4. Contrato de doacio e criteriosa selecio
de cldusulas acessérias 5. Inculturagdo do trust com finalidades parassu-
cessorias na realidade juridica portuguesa.

1. Sucessao familiar na empresa e autonomia do disponente

Em Portugal, estima-se que as empresas familiares! sejam entre
70% a 80% das empresas nacionais, absorvendo 50% da forca de traba-
lho e contribuindo para 2/3 do PIB?

A maior parte dos dados divulgados mais recentemente sobre as
empresas familiares portuguesas nédo surpreende. O tecido empresarial
portugués integra empresas familiares — 4,68 individuos membros da
familia sdo titulares de participagdes sociais, o que corresponde a média

! No ordenamento juridico portugués, a qualificagdo de uma empresa como «familiar» ndo
corresponde a qualquer conceito no plano legal [cfr. Rita LoBo Xavier (2017, pp. 18-19)
(2022b, pp. 559-561)].

2 Cfr. ANA PauLA MARQUES, Nota introdutéria, in ANA PAULA MARQUES (org.) (2018, p. 1).
Um dos problemas que as empresas familiares enfrentam em Portugal serd precisamente a
falta de visibilidade, uma vez que nao existem estatisticas precisas e atualizadas sobre o sec-
tor, atenta a auséncia de aceitacdo unanime de indicadores desta tipologia de empresa.
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em contexto europeu —, sobretudo focadas num unico ramo de negdcio,
95% das quais sdo geridas por homens. Estéo distribuidas entre 31% de
pequenas, 33% médias e 36% grandes, sendo 50% na segunda geracéo,
25% na primeira, 8% na 3.2 e 17% na 4.2,

Ha& muito que a questdo da sucessio € identificada como o ponto-
-chave do sucesso da empresa familiar*. Enquanto o destino da empresa
individual esteve ligado a pessoa do seu titular e o empresario era a
figura central, a sua morte punha diretamente em causa a estabilidade
da empresa. Aberta a sua sucessio, no caso de pluralidade de herdeiros,
se ndo houvesse na heranca, para além da empresa, outros elementos
patrimoniais significativos, a situacdo de indivisdo e de partilha sucesso-
ria dificultava a continuidade da empresa e a estabilidade da sua gestao®.

O problema da sucessdo na titularidade da empresa, dita familiar, é
o da concretizacgao dos objetivos delineados no planeamento sucessorio,
muitas vezes traduzindo orientac¢des da familia empresaria legitimada
pelos seus 6rgaos de governance. E muito clara a conveniéncia de prepa-
rar solugdes para a sucessdo na titularidade da empresa, dita familiar,
mantendo a governance familiar. Estas solucdes concretizam-se muitas
vezes através da combinacio criteriosa de negdcios juridicos inter vivos
com disposicdes contidas em testamentos.

Importa, porém, que as solugbes encontradas ndo colidam com
os constrangimentos decorrentes do sistema sucessdrio portugués.
O Direito sucessério portugués, em correspondéncia com o direito fun-
damental de propriedade privada previsto na CRP, respeita o principio
da autonomia privada e o direito de disposi¢do por morte, impondo, no
entanto, alguns limites através da sucessio legitimaria. Os herdeiros
legitimarios sdo o cdnjuge, os descendentes e os ascendentes, a quem
a lei reserva uma parte da heranca da pessoa falecida (arts. 2156.° e
2157.° do CQ). A liberdade de dispor de quem tem herdeiros legitima-
rios esta assim limitada na medida da quota indisponivel, podendo vir
a ser reduzidas as liberalidades que tenha feito, em vida ou por morte,

3 Fonte: «The regenerative power of family businesses», Step Project Global Consortium &
KPMG Private Entreprise, 2022. Este estudo coligiu dados sobre 2 439 empresas familiares
em 70 paises, incluindo Portugal.

4 Cfr. por todos, Rita LoBo XAVIER (2017, pp. 36-38).

5 Rrta LoBo XAVIER (2017, p. 36).
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que a afetem (arts. 2168.° e ss. do CC) °. Por outro lado, quando o dis-
ponente é casado num regime de bens de comunh&o, havera que ter em
conta que apenas podera dispor por morte dos seus bens proprios e da
sua meacio nos bens comuns (art. 1685.%,n.° 1, do CC)".

6 Cfr., por todos, Rita LoBo XAVIER (2017, pp. 21-30 e 37-38) e (2022, pp. 195-215). Na
presenga de herdeiros legitimarios, haverd uma quota da heranca que lhes estara reservada:
a quota indisponivel podera ser de 1/3, %2 ou 2/3 da heranga (arts. 2158.°-2161.° do CC). O
causante podera realizar liberalidades, inter vivos ou mortis causa, a imputar na quota dis-
ponivel. Contudo, no célculo do valor da quota indisponivel incluir-se-& o valor de todas
as liberalidades inter vivos feitas pelo autor da sucessdo (art. 2162.° do CC). A heranga de
quem tem herdeiros legitimdrios é assim constituida pelos bens deixados e pelos bens doa-
dos, impondo a lei a chamada restitui¢do ficticia dos bens doados. As disposi¢des projetadas
pelos causantes ndo deverdo afetar o direito a legitima dos herdeiros legitimarios, sob pena
de poderem vir a ser postas em causa por um deles ou por quem venha a suceder por direito
de representacdo. A lei prevé a acio de redugdo das liberalidades inoficiosas, que sdo aquelas
que «ofendem a legitima dos herdeiros legitimarios» (art. 2168.° do CC). «As liberalidades
inoficiosas sdo redutiveis, a requerimento dos herdeiros legitimarios ou dos seus sucessores,
em tanto quanto for necessario para que a legitima seja preenchida» (art. 2169.° do CC), e o
direito de redugdo caduca dentro de dois anos a contar da aceitagdo da heranga pelo herdeiro
legitimario (art. 2178.° do CC). O direito a legitima (objetiva e subjetiva) tem uma expressao
sobretudo quantitativa, sendo hoje opinido doutrinal corrente que a intangibilidade qualita-
tiva estd muito atenuada em face da propria liberdade do causante de dispor em vida e por
morte. O Direito sucessério portugués estabelece ainda a proibigdo de principio dos contra-
tos sucessorios (art. 2028.2, n.os 1 e 2) e de fideicomissos e de cldusulas de inalienabilidade
em segundo grau (arts. 2286.°, 2296.° e 2298.°). Existem ainda indisponibilidades relativas
traduzem-se em limitagdes a liberdade de dispor por testamento e por doagdo em relagdo a
determinadas pessoas, que mantém, ou mantiveram, com o testador, ou com o doador, uma
relacdo que podera perturbar o livre exercicio da sua autonomia, determinando a atribuigdo
patrimonial realizada, ou por em causa a idoneidade moral do beneficiado para a receber. Os
arts. 2192.°2e 2194.°¢-2197.° do CC identificam as diferentes situa¢des em que sdo nulas as
atribuicdes patrimoniais feitas pelo testador a favor de determinadas pessoas, € o art. 953.°
do CC manda aplicar estas disposicdes as doacdes, com as devidas adaptacdes.

7 No regime da comunhéo geral de bens, por exemplo, todos os bens levados para o casa-
mento ou adquiridos ulteriormente por sucessdo ou doagdo fazem parte de um patriménio
comum, excetuando-se alguns bens considerados pela lei como incomunicaveis (arts. 1732.°
e 1733.°2 do CC). Cessando as relagdes patrimoniais entre os conjuges, designadamente por
causa da morte de um deles, cada um tem direito a metade desse patrimdnio que serd concre-
tizada por meio de partilha (arts. 1688.°e 1689.° do CC). No caso de morte, o conjuge sobre-
vivo terd direito a sua meagdo no patriménio comum, integrando a outra metade a heranca
do falecido.
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Em Portugal, o empresario individual utiliza frequentemente a
forma juridica societaria para realizar a separacio entre o patrimoénio
afeto & empresa e o seu patriménio pessoal ou afeto a familia. Assim,
embora o chamado «empresdario-fundador», muitas vezes exerga a ati-
vidade empresarial sozinho, a titulo profissional, o mais comum € que
constitua uma sociedade comercial e, embora nem sempre seja reco-
mendavel, com o cbnjuge e/ou com os filhos. Mesmo que esteja em causa
uma empresa de pequena ou de média dimensio, originariamente titu-
lada por uma sé pessoa ou por um conjunto de pessoas da mesma fami-
lia que reuniam a maioria dos votos na Assembleia Geral da sociedade
titular da empresa, as estratégias de transmissdo sucessoéria da titulari-
dade da empresa por vezes incluem a constituicdo de uma «holding» des-
tinada a reagrupar o «poder» no interior da familia empresaria®.

Apesar dos mencionados constrangimentos sucessorios, nos tem-
pos mais recentes tem-se vindo a intensificar a tendéncia para realizar
outras operagdes parassucessdrias com vista a conferir estabilidade a
gestdo estratégica da empresa, mantendo a sua titularidade na familia
empresaria e evitando a sua fragmentacdo. Também tem vindo a ser
promovido, embora sem grande éxito, o acolhimento de solucdes inte-
ressantes do Direito estrangeiro facilitadoras da transmisséo intergera-
cional da empresa, como o trust’.

2. Planeamento sucessoério e negdcios transmortem

No ordenamento juridico portugués, o testamento € apresentado
como o paradigma do negécio atributivo-patrimonial a titulo de libe-
ralidade mortis causa, uma vez que o sistema proibe os contratos suces-
sorios!®. No entanto, o testamento nio € a Unica forma de planear a
sucessdo, embora seja a mais comum e a mais frequentemente usada.
A sua principal funcio é a disposicdo pdstuma do patrimoéniott. O pla-

8 Rrta LoBo XAVIER (2017, pp. 49-50).

° Cfr. Rita LoBo XAVIER (2022b, pp. 77 e ss.); Rita LoBo XAVIER e SIMONE OLIVEIRA
Costa in ANa PauLa MARQUES (org.) (2018, pp. 43-59); Rita LoBo XavVIER e PEDRO COU-
TINHO (2020, pp. 711-713).

10 Cfr., por todos, Rita LoBo XAVIER (2016, pp. 19, 30-31).

11 No entanto, pode cumprir outras fungdes como a designagdo de um testamenteiro, a desig-
nacao de administrador para o patriménio deixado a menores; a revogagdo de testamentos
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neamento sucessério pode ter ainda em vista modalidades de sucesséo
«antecipada» que poderdo corresponder melhor aos interesses da familia
empresaria e a vontade do disponente!?.

O planeamento sucessério é pouco divulgado em Portugalls,
embora cada vez mais seja vulgarizada e sugerida a celebragio de negd-
cios parassucessorios, designados pela doutrina italiana como negdcios
transmortem!4.

Para a situacdo que nos ocupa, teriam interesse os contratos de doa-
cao transmortem'®. Trata-se de contratos de disposicéo a titulo de libera-
lidade e inter vivos, (uma vez que, no momento da morte do disponente,
o bem néo se encontra no seu patrimonio, transmitindo-se por causa do
contrato e ndo por causa da morte). No entanto, o beneficidrio adquire
o direito de propriedade sobre o bem objeto do contrato post mortem por

anteriores; a designacdo beneficidria em contratos de seguros de vida [Rita LoBo XAVIER
(2022, pp. 157-159 e 161)].

2° A diferenca entre «antecipagdo» ou «adiantamento» parece ser muito importante para
DaNIEL MoRrAIs que pretende retirar consequéncias em matéria de colagdo (2017, p.17).
Para este autor, apenas na «partilha em vida» se poderia falar numa «antecipacdo». No caso
das doacdes feitas a sucessiveis legitimarios, em geral, em virtude da colacao, ja sé se poderia
falar num «adiantamento», exceto no caso de ter havido dispensa.

13 Se é certo que o aprofundamento das questdes fiscais envolvidas no planeamento suces-
sério estimulou o interesse pelo seu estudo ¢é errado identifica-lo com objetivos de «fuga aos
impostos» ou «fraude fiscal». Alids, lamentavelmente, muito do planeamento sucessorio que
se realiza em Portugal ocorre sem considerar a incidéncia dos impostos. Os equivocos sobre
estas questdes acumulam-se também porque as empresas de consultoria e auditoria empre-
sarial e de fiscalidade anunciam a prestacdo de servicos de aconselhamento e planeamento
fiscal, sucessoério e familiar e de wealth planning, muitas vezes também misturados com pres-
tacao de servigos de family office. Penso que a prestacdo de servicos juridicos na area do pla-
neamento sucessorio é atualmente das atividades mais interessantes e mais complexas que
um jurista pode realizar, sendo também uma das suas tarefas mais humanizadoras nas socie-
dades contemporaneas [R1ta LoBo XAVIER (2016, pp. 12-13)].

4 ANTONIO PAaLAzzO e ANDREA Sasst (2012, pp. 454-461); Rita LoBo Xavier (2016,
p. 110).

15 O assunto ndo é novo e € tio relevante que PEREIRA CoELHO lhe dedica 10 péginas a pro-
posito da distingdo entre sucessdo em vida e sucessdo por morte, quanto a questdo de saber
se os efeitos translativos ocorrem por efeito do contrato embora com efeitos suspensos ou
diferidos ou por causa da morte [(1992, pp. 24-35); cfr., também, CAPELO DE Sousa (2000,
pp. 31-34), salientando a importéincia de serem respeitados e protegidos os interesses legiti-
mos dos contraentes e a correspondéncia a sua vontade livremente expressa e decorrente da

interpretacdo de acordo com as normas dos artigos 236.° e ss. do CCl.
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forca do contrato celebrado em vida do falecido. O contrato € revogavel
ad nutum pelo doador (tal como o testamento) por efeito da incluséo de
clausulas de reversdo e de reserva do direito de dispor, pelo que a trans-
missio efetiva do direito de propriedade apenas ocorre post mortem por
causa do contrato celebrado em vida do disponente!®.Todas estas dis-
tingdes tém importancia atenta a proibi¢cdo de principio dos contratos
sucessérios no ordenamento juridico portugués, ja referida.

No Cdédigo Civil portugués, a doagdo estd disciplinada como um
contrato tipico de disposicdo a titulo gratuito, por espirito de libera-
lidade, podendo o seu objeto consistir na disposicdo de uma coisa ou
direito, ou na assuncdo de «<uma obrigacdo em beneficio do outro con-
traente» (art. 940.°, n.° 1)!7. A nocédo sublinha, como segundo elemento
caracterizador, o chamado animus donandi, ou seja, a intencéo de reali-
zar uma liberalidade. Nao basta assim a realizacdo de uma atribuicado
patrimonial sem correspetivo, é ainda necessaria a intencdo de conferir
a outra parte uma vantagem patrimonial!®.

A expressdo liberalidade recolhe em si uma ideia de liberdade e de
generosidade, que envolve um elemento subjetivo correspondente a uma
intencao, tendo, no entanto, um significado juridico preciso: o ato com-
porta o empobrecimento de quem o realiza e o enriquecimento do bene-
ficiario. Um ato juridico apenas pode ser qualificado como liberalidade,
na medida em que a operagdo que realiza é, do ponto de vista econd-
mico, desequilibrada (uma das partes empobrece-se e a outra enriquece-
-se), sendo este desequilibrio intencional (elemento subjetivo que motiva
e justifica a vantagem conferida). No entanto, a intencéo liberal néo

16 Cfr. RosArR1io PALMA RAMALHO (1990); FERREIRA DE ALMEIDA (2013, p. 38); Rita LoBo
XAVIER (2016, pp. 80-83).

17 Esta nogdo integra ndo apenas os atos que operam a transmissdo de uma coisa ou direito,
mas também os que constituem um direito real novo, como serd o caso do proprietario que
constitui a favor da outra parte um direito de usufruto a titulo gratuito; e também os atos
pelos quais uma das partes assume uma obrigagdo em beneficio do outro contraente ou que
tem por objeto a libertagdo do donatario de alguma obrigacdo [Cfr. PIREs DE L1MA e ANTUNES
VARELA (1986, p. 257)].

18 Cfr. PIRES DE LIMA e ANTUNES VARELA, ob. e loc. cit.
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pode ser deduzida somente do desequilibrio verificado deve ser demons-
trada por aquele que invoca a gratuitidade!®.

Nao existem em Portugal institutos de Direito Privado adequados
a transmissdo unitaria de conjuntos de bens que, do ponto de vista eco-
ndémico, interessa manter interligados. Este foi, alids, um tema muito
discutido no seio da Comissdo de Revisdo do Anteprojeto de Livro de
Direito das Sucessodes, durante os trabalhos preparatérios do atual
Codigo Civil portugués?®. Foram sugeridas providéncias tendentes a
tornar possivel evitar a excessiva fragmentacio do patrimonio e os seus
inconvenientes de ordem social e econdmica, como a impropriamente
chamada partilha em vida, o legado por conta da legitima e o legado em
substituicdo da legitima. Na Comissao Revisora, foi muito debatida uma
modalidade de doacgéo inter vivos de bens presentes, com fixagdo do res-
petivo valor que veio a ficar designada impropriamente como partilha
em vida no art. 2029.° do CC. A questdo mais discutida foi a da atuali-
zacdo das prestacgdes pecunidrias que o herdeiro-donatdrio viesse a estar
eventualmente obrigado a pagar, questdo considerada do ponto de vista
da teoria geral das obrigacdes pecunidrias. Também foi controvertido o
problema de saber se os bens doados deveriam ser ou ndo objeto de cola-
cdo. Nota interessante foi a referéncia a que a sua pratica seria habitual
no Minho e no Alentejo, para permitir a conservacio de patrimoénios
cujo valor dependeria sobretudo da sua unidade?!. Foram ainda discu-
tidas medidas tendentes a tornar possivel suspender uma eventual frag-

19 A fungdo econdmico-social de liberalidade, quando referida a contratos, carateriza-se pela
intersecdo de dois fatores: a unilateralidade da relagdo entre custo e beneficio e a coincidén-
cia da finalidade global do contrato com as finalidades tipicas dos contraentes [FERREIRA DE
ALMETIDA (2013, p. 20)]. Os objetivos pessoais, os motivos concretos, ndo tém influéncia na
qualificagdo como liberalidade, pois o animus donandi ou «espirito de liberalidade», como o
Cédigo Civil portugués o designa no artigo 940.°, n.° 1, € independente e distinto dos moti-
vos do doador, que ndo o pde em causa [cfr. PIRES DE LiMa e ANTUNES VARELA (1986, p.
260); FERREIRA DE ALMEIDA (2013, pp. 34-35)]. FERREIRA DE ALMEIDA entende que esta
referéncia da lei ao «espirito de liberalidade» vale o mesmo que a funcao econémica ou social
de liberalidade, apreendendo-se a fungao de liberalidade pela interligagdo objetiva do con-
junto dos outros elementos de que se compde o tipo contratual doagdo (2013, p. 36).

20 INocENcro GarLvAo TELLES (1991, p. 239). J4 Alberto Pires de Lima salientava o inconve-
niente da fragmentagédo das unidades econdmicas, associado a sucessido legitimaria PIRES DE
Lima (1929, pp. 61 e ss.) Rita LoBo XAVIER (2017b, p. 59).

2L Cfr. «Direito das Sucessdes. Anteprojecto de uma Parte do futuro Cédigo Civil portugués».
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mentacio de unidades econdmicas ou conjuntos de bens, por exemplo,
permitindo-se aos herdeiros convencionar que a heranca se mantivesse
indivisa por certo tempo ndo superior a cinco anos e renovar, uma ou
mais vezes, tal estipulacdo. «No projeto, sempre em obediéncia as assi-
naladas preocupacdes de ordem social, previa-se dentro de certos limites
e com certas cautelas que a partilha pudesse ficar suspensa por determi-
nacgdo do testador ou do tribunal; mas, imbuido de maior individualismo
neste ponto, ndo quis o Cédigo manter essas possiveis restricdes a liber-
dade dos herdeiros, conservando-lhes a faculdade absoluta de promover
partilha imediata, salva a acima aludida autolimitacdo ou seja a limita-
¢do derivada das suas proprias vontades, traduzida em acordo entre eles
celebrado.»??

O exercicio da liberdade contratual permite a criteriosa selegéo das
clausulas (acessorias) a apor no contrato de doacdo, como sejam a cldu-
sula modal (arts. 963.°, 966.9), a clausula de reserva do usufruto (art.
958.9), a cldusula de reversdo (art. 960.°), cladusula de reserva do direito
de dispor (art. 959.°), a clausula de exclusdo da responsabilidade por
dividas (art. 603.°). Este é uma das vias encontradas pelos cidadaos
para exercer o direito fundamental de transmitir a propriedade privada
em vida ou por morte consagrado na CRP, de modo adequado aos seus
interesses??. Infelizmente alguns continuam a olhar para o exercicio da
autonomia privada e da liberdade contratual neste dominio com alguma
suspeita.

Atualmente confrontam-se duas visdes antagdnicas sobre o sistema
sucessorio e sobre o seu percurso evolutivo perante a imobilidade dos
textos legais e auséncia de reformas. Alguma doutrina, apesar de criti-
car os excessos da reserva legitimaria, adota uma atitude conservadora,
muitas vezes reforcando-a com interpretacdes passadistas dos artigos

22 InocENcro GALvAo TELLES (1991, p. 255).

23 PAMPLONA CORTE-REAL (1966, pp. 121-122), (2012, pp.) e DanieL Morais (2017,
p. 10) referem o «<imobilismo jus-sucessério», mas prefiro sublinhar as mudangas operadas na
realidade e na consciéncia juridica geral perante a imobilidade da lei positiva. Os negdcios
realizados & margem do Direito Sucessério, como os designados negdcios transmortem sao
alternativas ao testamento precisamente para obviar a auséncia de reformas legislativas Rita
LoBo XAVIER (2016, pp. 15e 112 e ss.)
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do Cédigo Civil?4. Condena-se a disciplina sucesséria por comprimir a
autonomia privada, mas, na pratica, os resultados interpretativos aca-
bam por espartilhar ainda mais os dados que resultam da literalidade.
Em conformidade com a Constituicido, o principio € o da autonomia
do disponente, a excecio € a limitacdo a liberdade de dispor, sobretudo
quando, como na situagdo que nos ocupa, o direito de dispor da proprie-
dade em vida e por morte esté ao servico de valores igualmente tutelados
pela Constituicdo, como € a continuidade da empresa?®.

3. O trust com finalidades parassucessorias

Em Portugal, cada vez ¢ mais frequente sermos confrontados com
a realidade de trusts regularmente constituidos no estrangeiro, muito
embora a sua «inculturacdo» seja dificil, ndo sé por causa das caracteris-
ticas do sistema dominial portugués e do registo predial como também
por questdes fiscais.

O trust existe em Portugal, ndo hd como negd-lo e ndo € sé na zona
franca da Madeira. Como fazer para reconhecer efeitos a um instituto
que muitos dos nossos juristas persistem em ignorar?®?

Paira sobre o trust uma forte suspeita de fraude fiscal, de opaci-
dade, porque «nio se sabe quem é o verdadeiro proprietario» ... E, de

24 Considera uma «fuga a forma juridica» e que a celebracdo de contratos alternativos ao
testamento € «elitista» e pde em causa o principio da igualdade perante a lei, o que ¢ uma
afirmacdo muito exagerada além de se basear em percegdes ndo demonstradas por factos
DuarTE Morats (2017, pp.11-13). Opinido oposta, R1ta LoBo XAVIER (2016, p. 112).

25 Sobre o ponto Rita LoBo Xavier (2017, pp. 100-101) e Rita LoBo XavIER e PEDRO CoU-
TINHO (2020, pp. 711-713).

26 O autor da mais profunda investigagdo sobre o tema é ANTONIO BARRETO MENEZES COR-
DEIRO que estudou a possibilidade de receber o instituto do trust no ordenamento juridico
portugués, concluindo pela possibilidade de ser validamente constituido um negdcio atipico
reunindo os seus elementos caracterizadores (um negdcio juridico que constitui um negdcio
fiduciario stricto sensu para administracdo, por transmissdo da posicao juridica para um ter-
ceiro, que assume a posicéo de fiducidrio (2014, passim). Ha muito que o trust se expandiu
para la das fronteiras da Common Law, tendo vindo a ser inserido em muitos sistemas de Civil
Law, designadamente, no Direito italiano e francés, havendo referéncias ao instituto nos
trabalhos de uniformizadores do Direito Privado no contexto da Unido Europeia [ANTONIO
BARRETO MENEZES CORDEIRO (2014, pp. 52-54)]. Para uma abordagem expositiva e com-
paratista na perspetiva da «propriedade fiducidria» e da sua compatibilidade com o Direito
portugués, cfr. MARIA JoAo Vaz ToME e D1oGo LEITE DE CamPpos (1999).
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algum modo a marca do Direito anglo saxdo, algo para ricos e para a
«alta financa»?’... Nada de novo, neste pais de «arcas encoiradas, que
cultiva meios fraudulentos conformes aos usos domésticos, como as
«sociedade-veiculo»...

No entanto, o trust ¢ um modo de organizagdo patrimonial banal
para muitas pessoas no mundo e também para pessoas que querem vir
viver para Portugal. Nos Estados Unidos e no Reino Unido, o recurso ao
trust para organizar a sucessdo € tdo natural como, entre nds a celebra-
¢do de um contrato de doagdo entre conjuges ou a constituicdo de um
contrato de seguro de vida em caso de morte. A constituicdo de um trust
pode até visar os mesmos objetivos que a celebracdo de contratos de doa-
¢do em Portugal: proteger o conjuge sobrevivo, facilitar o planeamento
sucessério, facilitar a continuidade da gestdo, permitir dispor de rendi-
mentos para pagamento de tornas ou impostos.

Pensemos num cidad&o inglés, residente em Londres, que adquire
uma residéncia secundaria no Douro, por exemplo. Quando recorre a
um solicitor para regular a sua sucessdo, segundo a lei inglesa, € aconse-
lhado a constituir um trust. A sua morte o imével no Douro «pertence»
a um trust, que ndo tem personalidade juridica. Quem exerce os pode-
res de «proprietario», nos termos instituidos, sera o trustee, pelo que sera
ele quem podera praticar os atos de alienacio relativamente aos bens
que integram o trust. Contudo, «enquanto trustee», ndo € «proprietario»,
uma vez que o seu «titulo» é «obrigacional». Como inscrever este titulo no
registo predial portugués?

Julgo que a maior parte das insegurancas relativamente ao trust
resulta também da falta de terminologia préopria adequada e da separa-
¢do quase artificial e absurda que persistimos em manter entre o Direito
das Obrigacdes e os Direitos Reais, deixando de fora o Direito Registal??,
logo no plano da formagdo dos juristas, bem como de alguma falta de
pragmatismo. Incomoda-nos que os poderes conferidos ao trustee resul-
tem do clausulado do contrato e que os efeitos reais deste se imponham

27 ANTONTO BARRETO MENEZES CORDEIRO (2014, pp. 43, 54-56). O autor refere que é comum
nos paises de Civil Law recorrer-se a sociedades comerciais e, nos paises de Common Law a
trusts no Ambito da titularizacdo de créditos, como Special Purpose Vehicle (p. 56, nota 53).

28 Sobre o ponto, embora noutra perspetiva, salientando a «historicidade» da oposicéo entre
as categorias conceptuais dos direitos reais de dos direitos de crédito, Rur PINToO DUARTE
(2020, pp. 524-527).
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a terceiros desde que registados. Mas ndo sera que o interessa apenas €
que sempre que alguém pretenda adquirir uma coisa se possa certificar
de que estd a adquirir a quem € titular dos poderes para lhe alienar essa
coisa???

BARRETO MENEZES CORDEIRO estudou a possibilidade de receber
o instituto do ordenamento portugués preocupando-se em demonstrar
que o «conteudo» do trust ndo é uma realidade completamente estranha
ao Direito Civil interno e focando sobretudo a questido do ponto de vista
do negdcio fiduciario®®. Toda a sua argumentacdo esta focada na ques-
tdo da transmissdo. Sustenta que o que caracteriza a fiducia € a assungéo
da posicdo de fiduciario e ndo a transmissdo do direito de propriedade,
muito embora, do ponto de vista estatistico, a relacdo fiduciaria tenha
origem num negdcio translativo3l. «<O negdcio fiducidrio dindmico pode
ser apresentado como um negdcio atipico, que se caracteriza pela assun-
¢ao, por parte do transmissario de um direito, da obrigacéo de atuar, no
ambito da posigdo juridica que lhe foi transmitida, nos exatos termos
acordados.»*?Tendo em conta as multiplas manifestacdes do trust, inte-
ressa-me salientar a possibilidade de ser usado com uma funcgao paras-
sucessoria. O meu ponto de vista é o da realizacdo de uma liberalidade
diferida e ja se viu que a manifestacdo fiduciaria tem na sua génese
uma transmissdo. No entanto, ndo pretendo salientar apenas a funcéo
do donatdrio como fiducidrio/administrador em nome de outrem, mas,

2% Receios e desconfiancas relativamente ao trust surgem igualmente relacionados com a
possibilidade de violacdo da reserva hereditaria, problema de que néo vou tratar desenvol-
vidamente neste momento. Muito brevemente, direi apenas que se podera suspeitar de que
o contrato de doagdo acomodado funcione afinal como «negdcio-meio», isto €, como negdcio
apto para o doador transmitir o direito de propriedade sobre um determinado objeto ocor-
rendo uma liberalidade na medida do incremento patrimonial verificado na esfera juridica
do beneficidrio a custa do patriménio do primeiro para tentar ocultar uma liberalidade aos
designados legitimdrios ou a alguns deles. Subjacente a toda a operacéo poderia existir uma
liberalidade indireta entre o doador e o beneficiario final, liberalidade essa que importaria
desvelar pelos interessados. A demonstrar-se tal liberalidade indireta, deverdo ser-lhe aplica-
das as regras respetivas, nomeadamente as que se referem ao célculo da heranga para efeitos
do calculo da legitima ou a reducédo das liberalidades inoficiosas, se for o caso [Rita Loso
XAVIER (2016, pp. 92-94)].

30 ANTONTO BARRETO MENEZES CORDEIRO (2014, pp. 43 € 54-55).

31 Ob. cit., pp. 852-854.

32 Ob. cit., p. 919.
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sobretudo, a funcéo do donatario como onerado com o encargo de trans-
mitir o objeto da doacdo a um terceiro que € o beneficiario final da libe-
ralidade, apds a morte do doador. O donatario/fiducidrio esta vinculado
em termos obrigacionais - «nos termos do contrato» - comprometendo-
-se a exercer uma determinada posicdo juridica nos termos que foram
estipulados. Trata-se de uma doagdo onerada com um encargo e ¢é lhe
transmitida uma posicao juridica «sem o direito de dispor» dos bens
doados: depois da morte do doador podera estar obrigado a transmitir o
objeto da doagao para o beneficidrio final da liberalidade33.

Claro esta que, deste ponto de vista subsistem as suspeitas de fraude
a proibicdo dos contratos sucessorios (doagdo mortis causa), a imposicdo
da reserva legitimadria, que devem ser resolvidas nos termos gerais*.

4. Contrato de doacéo e criteriosa selecdo de clausulas acessodrias

Nesta perspetiva, pode também afirmar-se que existem trusts em
Portugal porque € possivel construir um contrato de doagdo acomodado,
um «trust a portuguesa», como lhe costumo chamar.

E que, na falta de um instituto semelhante ao trust, resta-nos o «bri-
colage» ...

Esta subjacente a esta designacdo a posicdo de BARRETO MENE-
zES CORDEIRO com que termina perentoriamente a sua dissertacio
de doutoramento: «Nestas condigdes, é possivel, a luz do Direito posi-
tivo portugués, constituir trusts: tira-se assim partido de um instituto

33 A construgdo de ANTONIO BARRETO MENEZES CORDEIRO € centrada na fiducia e a fidu-
cia dinamica pode ser apresentada como uma doagdo modal. Na construgdo deste autor, o
contrato fiducidrio dinamico, o fiduciante transmite o direito e o fiducidrio assume a obriga-
¢do de atuar no interesse do sujeito indicado como beneficidrio, o que acontece ¢ a «conjuga-
cao de dois contratos auténomos», ndo a «modificagdo de um contrato tipico». A insisténcia
em sublinhar que existe uma diferenca entre descrever a situacdo como um contrato tipico
modificado ou uma conjugacéo de contratos tem a ver com o facto de ter presente o negdcio
fiduciario para administracao, dai os pormenores que imagina quanto as cldusulas de admi-
nistragdo (2014, p. 843).

34 Sublinhe-se que ANTONTO BARRETO MENEZES CORDEIRO fundamenta a sua construcio,
do ponto de vista sistematico interno, no regime do fideicomisso, «verdadeiro exemplo positi-
vado de fiducia para administragdo» (2014, p. 1117).
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experimentado, muito maleavel, capaz de responder as exigéncias da
economia e da financa globalizada.»?®

A operagdo consiste em que alguém pretende transmitir um determi-
nado bem a outrem, a titulo gratuito, que se compromete a atuar no inte-
resse de um terceiro sujeito, o beneficiario ultimo desta operagio, uma
vez que a titularidade plena do direito sobre o bem ser-lhe-a transmitida
no final, quando se verificarem os pressupostos previstos. Para tanto, a
pessoa onerada com o encargo ndo podera dispor do bem. Esta opera-
¢do ¢ assim concretizavel por meio de um contrato de doagdo de bens
determinados (art. 940.°, n.° 1), onerada com o encargo (art. 963.°) de o
bem ser administrado em nome e no interesse de terceiro e transmitido
a este verificados determinados pressupostos e com reserva de direito de

35 Ob. cit., p. 1144. Nesta ordem de ideias, a concluséo ébvia seria a de que néo seria neces-
saria uma intervencao legislativa direcionada a expressa consagragdo do trust, como acon-
teceu em Itdlia ou em Franca. Isso seria certamente assim se correspondéssemos de modo
semelhante ao pragmatismo que se impds na Alemanha e na Austria, concretizando a liber-
dade contratual para recorrer a criteriosa combinacdo de institutos de Direito comum das
obrigagdes e das coisas, de modo a constituir patrimoénio separados, sobretudo para finalida-
des de gestao.

Claro estda que o sistema de transmissido da propriedade no Direito alemé&o é diferente
do nosso, ndo podendo falar-se de contrato translativo, vigorando um principio de abstra-
¢ao segundo o qual a transmiss@o da propriedade ¢ resultado de um negdcio real auténomo
do contrato obrigacional e ndo submetido as regras do Direito das Obrigagdes [por todos,
OrLANDO DE CARVALHO (1977, pp. 281-284); Rut PinTo DUARTE (2020, p. 66)]. Pelo con-
trario, na Austria, embora ndo vigore o principio da abstragdo, as necessidades da pratica
conduziram a que a construcdo da fiducia fosse encarada como um direito quase real. Por
outro lado, em Portugal, como sempre salientou ORLANDO DE CARVALHO existe uma tendén-
cia para confundir as consequéncias do principio do numerus clausus do Direito das Coisas
com o principio da causalidade, quando a verdade € que [a] taxatividade dos direitos das coi-
sas ndo implica necessariamente, como durante muito tempo se entendeu, a dos contratos
reais quoad effectum, quer dizer, a dos contratos translativos ou constitutivos desses direitos
das coisas (1977, p. 267).

No fundo, em Portugal estard em causa toda uma operacdo enquadrada por um contrato
(com efeitos obrigacionais) que regula o exercicio do direito de propriedade e organiza todos
os pormenores relativos aos poderes de administracdo, uso e alienacdo das coisas que sdo
objeto do mesmo. Pode imprimir-se-lhe uma finalidade de gestao (de direitos de propriedade
intelectual, de carteiras de titulos ou participagdes sociais, contas bancérias) e mesmo de (re)
transferéncia (mandato post mortem exequendem, sendo admissivel e valido, ndo caducando
com a morte desde que celebrado também no interesse do mandatdrio (art. 1170.°, n.° 2)
[RiTAa LoBO XAVIER (2016, pp. 128-129)].
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dispor (art. 959.°, n.° 1)3¢, Deverdo ser também incluidas outras clausu-
las acessdrias como a clausula de resolucéo fundada no incumprimento
do encargo (art. 966.°) a clausula de reversio (art. 960.°), a clausula de
irresponsabilidade (art. 603.°) e a clausula de incomunicabilidade (art.
1733.°2,n.°1), se for o caso ?7.

Nos termos do artigo 959.° do CC, o doador pode reservar para si o
«o direito de dispor, por morte ou por ato entre vivos, de alguma ou de
algumas das coisas compreendidas na doacéo, ou o direito a certa quan-
tia sobre os bens doados». A aposicdo desta clausula ao contrato de doa-
¢do significa que sé depois da morte do doador terd lugar a consolidacao
do direito de propriedade na esfera juridica do donatario em termos defi-
nitivos, ainda que a causa da transmissdo do direito seja o contrato de
doacdo. Tudo se passa como se a transmissdo do direito de propriedade
em causa ficasse subordinada a condigao resolutiva de o doador exercer
o direito de dispor que se reservou.

A aposicdo a doacdo doencargo e de outras clausulas acessorias limi-
tadoras do direito de propriedade, reconduzem-se a limitacdes ao direito
de dispor pelo que «extravasam largamente a relagdo obrigacional entre
o doador e o donatario impondo-se ao préprio comércio juridico» 3. Para
quem entenda que esta clausula limita efetivamente o direito de dispor
do donatario nos exatos termos estabelecidos, ela pode ser registada e
opor-se a terceiros, podendo afirmar-se que, verdadeiramente, o dona-
tario apenas adquirira o direito de dispor dos bens doados com o faleci-
mento do doador®. Nas palavras de BARRETO MENEZES CORDEIRO, «a

36 Cfr. BARRETO MENEZES CORDEIRO (2014, p. 1118). O autor dé nota das criticas que os
preceitos congéneres dos Codigos Civis francés e italiano suscitam nas respetivas doutrinas
(ob. cit., p. 1119).

37 Cfr. Rita LoBo XAVIER (2016, pp. 123-126). O artigo 603.° do CC, por sua vez, consa-
gra uma clausula de exclusdo da responsabilidade mediante a qual o doador excluird os bens
doados da responsabilidade por dividas do beneficidrio, tendo em vista a protecdo dos bens
objeto da doagdo relativamente a dividas anteriores do beneficidrio/donatario. A incluséo de
clausula de reserva de usufruto ou de reserva do direito de dispor permite excluir a responsa-
bilidade por dividas ulteriores.

38 Ob. cit., p. 1117. Repare-se que é no regime da doagdo que sdo previstas maiores limita-
¢oes ao direito de propriedade, limitagdes essas que «extravasam largamente a relacdo obriga-
cional entre o doador e o donatdrio» (ob. e loc. cit.).

39 Assim, BARRETO MENEZES CORDEIRO (2014, p. 1121), contra a doutrina maioritaria

seguida por MENEZES LEITAO, na esteira da doutrina italiana. Também penso que este autor
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inclusdo de uma clausula que limite a capacidade dispositiva do fiducia-
rio, impondo-lhe a obrigacido de apenas transmitir o bem fiducidrio para
um terceiro identificado (beneficiario), de forma gratuita e mediante a
verificacdo de determinados pressupostos, é, tendo como pano de fundo
a norma prevista no art. 959.°, perfeitamente licita e admissivel»*°.
A oponibilidade a terceiros desta clausula depende do registo quando a
doacio tenha por objeto bens imodveis ou moveis sujeitos a registo*!.

tem razdo na interpretacao que faz do preceito no sentido de que a reserva do direito de dis-
por pode abranger a totalidade dos bens doados (ob. cit., pp. 1120-1121), ao contrario do que
sustentam PIREsS DE LIMA e ANTUNES VARELA, na linha da doutrina italiana mais antiga e
maioritaria (1997, pp. 263-264). Sobre esta questdo, DANIEL MORATS continua a sustentar a
posicao defendida por PIRES DE L1MA e ANTUNES VARELA que seguiam a doutrina de BIONDI
de h4 mais de sessenta anos e que tem sido posta em crise pela doutrina mais recente (2017,
pp. 71-72). PIRES DE L1MA e ANTUNES VARELA entendiam que a reserva do direito de dispor
apenas poderia dizer respeito a «<uma parte da coisa doada» «sob pena de se admitir, contra
todos os principios, a revogacao unilateral da doacdo». Esta precisamente por demonstrar
que seja «contra todos os principios», como se verd, de seguida, no texto. Com efeito, de um
ponto de vista logico, tanto a reserva parcial como a reserva total contrariam o suposto princi-
pio da irrevogabilidade das doacdes, como sublinhou TORRENTE que considerava a limitacao
legal como um residuo histérico do Cédigo de 1865 [AccHILLE ANTONIO CARRABBA (2009,
pp- 524-5235)]. Pelo contrario, deverd entender-se que € possivel e vdlida uma reserva de dis-
por de todos os bens objeto da doagdo e uma reserva de todo o valor desses bens na base das
mesmas razdes que legitimam a reserva parcial. ANTONIO PALAZZO e ANDREA SAssI referem
igualmente que o argumento da irrevogabilidade das doagdes levaria a exclusdo de qualquer
reserva e que a admissdo da reserva com limites comporta problemas de construgdo dogma-
tica e sistemdtica (2012, p. 293). Na doutrina espanhola reconhece-se pacificamente que o
suposto principio da irrevogabilidade das doac¢des «¢ um anacronismo como também, uma
inconsequéncia, ja que carece de sdlidos motivos ou razdes que lhe sirvam de fundamento»
[ANTONIA NIETO ALONSO (2017, p. 918)]. A generalidade dos autores interpreta a utilizagdo
das expressdes «algum ou alguns» que o art. 639 do Codigo Civil espanhol emprega - & seme-
lhanga do que acontece no nosso art. 259.° - ndo no sentido de impedir a reserva total dos
bens doados, mas de exigir a sua determinacdo ou determinabilidade (ob. cit., p. 923).

40 Ob. cit., p. 1123.

41 Ob. cit., p. 1123. A protegdo concedida ao beneficidrio tem a sua origem no acordo cele-
brado entre fiduciante e fiducidrio que limita a sua capacidade dispositiva (ob. cit., p. 1117).
Sobre o ambito do registo predial, designadamente quanto ao registo dos encargos sobre as
doagdes de imdveis e mdveis sujeitos a registo e de clausulas condicionadores da producao
de efeitos transmissivos, cfr. Rut PINTo DUARTE (2020, p. 210). O art. 2.° do CRP contém
a lista dos factos sujeitos a registo e, na medida em que o contrato de doagdo determina a
aquisica@o do direito de propriedade, devem ser registadas cldusulas que estipulem encargos e
limitacdes ao direito de propriedade e, nos termos da alinea v), quaisquer outras restricdes ao
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A desconfianca de certa doutrina e de alguns notarios e conser-
vadores do Registo Predial perante estas operacdes surge da cisdo que
provocam entre o doador/transmitente que conserva o direito de dis-
por, o donatario/transmissario, onerado com o encargo de administrar e
transmitir ao beneficiario final, que néo € titular do direito de dispor, e 0
beneficiario final, que vird a adquirir a titulo de liberalidade, inter vivos,
no final da operagdo. No entanto, situa¢des semelhantes a estas ocor-
rem no contexto do funcionamento das chamadas clausula de reserva
de propriedade (art. 409.°) ou de reserva de usufruto (art. 958.°) e, como
explica BARRETO MENEZES CORDEIRO, encontra-se paradigmaticamente
no fideicomisso*?.

Uma objecao a insercdo de clausulas de reversédo e de cldusulas de
reserva do direito de dispor nos contratos de doacéo reside no suposto
dogma da irrevogabilidade das doag¢des?s. Aparentemente haveria uma
contradicdo interna nas préprias cldusulas de reversdo e de reserva do
direito de dispor. Tal contradicdo residiria na incompatibilidade concep-
tual de principio com a irrevogabilidade unilateral de principio dos con-
tratos, designadamente com o principio da irrevogabilidade unilateral
do contrato de doacéo a néo ser no caso de ingratiddo do donatario (arts.
970.0e974.9).

Em geral, o vinculo contratual pode dissolver-se por acordo das
partes (art. 406.°, n. © 1) e esta forma de cessacio dos efeitos do con-
trato designa-se como revogacio**. Nos negdcios juridicos bilaterais,
em regra, a revogacdo assenta no mutuo consenso, sendo a revogagao

direito de propriedade, quaisquer outros encargos e quaisquer outros factos sujeitos por lei a
registo. As estipulacoes fiducidrias valem entre fiduciante e fiducidrio e, tal como as disposi-
coes fideicomissarias, impdem-se a terceiros, desde que registadas.

42 Ob. cit., pp. 1122-1123.

43 Sob o ponto, JoAQUIN ATaz LOPEZ (2017, pp. 166-168) e ANTONIA NIETO ALONSO (2017,
pp. 915-917). Estes autores explicam que o dogma esta associado a propria nogao legal que
seguiu fielmente o direito consuetudindrio francés e &8 maxima «donner et retenir ne vaut», mas
que embora a irrevogabilidade em sentido genérico, presente em todos os contratos, também
o esteja na doacdo, a revogacao, em sentido especifico, pertence ao dominio da autonomia
privada e ndo encontra qualquer limite na esséncia da doagao. Note-se que a suposta regra da
irrevogabilidade das doagdes que contrasta com o principio da autonomia privada na dimen-
sdo da liberdade contratual também estard quebrada, no Direito portugués, no caso das doa-
¢oes entre cdnjuges (art. 1765.2,n.° 1).

44 Por todos, cfr. PEDRO RoMANO MARTINEZ (2006, pp. SO-51).
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unilateral apenas admitida nos casos excecionalmente admitidos pela
lei - como acontece no contrato a favor de terceiro (art. 448.°) - ou con-
vencionados pelas partes*®. Os contraentes podem conferir a um deles
o direito de revogar unilateralmente o contrato, sem carecer de funda-
mento*t. Relativamente as doacdes, a lei portuguesa apenas refere a pos-
sibilidade de serem revogadas por ingratiddo do donatario, pelo que, a
contrario, se poderia entender ndo serem suscetiveis de revogacgao unila-
teral ad nutum.

N3ao ha, contudo, qualquer obstaculo de principio se tal ficar expres-
samente acordado no préprio clausulado do contrato de doacgéo, sendo
expressamente admitida a inclusdo de cldusula de reversdo e de clau-
sula de reserva do direito de dispor?’. Alids, € o que acontece também
quando a doagao é realizada sob condigado resolutiva. No caso da reserva
do direito de dispor, dir-se-4 que a doacgdo nfo seria acompanhada de
um elemento essencial do direito de propriedade. No entanto, também
serd possivel afirmar-se que podera ser um instrumento importante ao
servico dos interesses do disponente, designadamente para este poder
reavaliar os proprios interesses a luz de circunstancias supervenientes.
Essa possibilidade seria fundamental no caso da empresa familiar, por
exemplo, para verificar se o sucessor escolhido se vem a revelar ade-
quado ao cargo.

O mais importante é a consideragdo de que se trata de um contrato
complexo que atribui posi¢des juridicas que devem ser consideradas em
cada uma das suas diferentes fases sequenciais. Se o donatario néo for
titular do direito de dispor, os seus credores também n&o terdo acesso
aos bens doados para efeitos de responsabilidade pelas respetivas divi-
das, obtendo-se, por isso, de certo, alguma segregacio em relagio ao seu
patrimonio préprio. Também se conseguira que estejam fora do alcance
dos credores do beneficidrio final, estando em causa bens vinculados a

45 Cfr. autor e ob. cit., p. 52, ndo se excluindo que a lei podera qualificar tais situa¢des como
de revogacdo unilateral, estando, todavia, em causa outras modalidades de cessagdo do
vinculo.

46 Idem, p. 53.

47 Cfr. PIRES DE LIMA e ANTUNES VARELA, ob. e loc. cit., embora se refiram, no contexto, a
revogacio da doagdo com reserva de dispor apenas parcial, nos termos limitados em que a
admitem. Nao € esta a opinido de DANTEL Morats (2017, p. 79).
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um escopo. Ponto € que estas clausulas obrigacionais possam ser regista-
das como dénus reais para serem opostas a terceiros*8.

A generalidade dos autores portugueses aprecia situagdes como
esta, pondo a ténica na vinculacio da propriedade a um escopo e do
ponto de vista da «constituicdo de propriedade fiduciaria»*®. Esta pers-
petiva contribui para os equivocos e as suspeitas da pratica, sendo certo
que néo se trata de «constituir propriedade» e que o foco deve ser colo-
cado nos objetivos parassucessorios licitos.

5. Inculturacéo do trust com finalidades parassucessdrias na realidade
juridica portuguesa

Concluimos assim que néo existe obstaculo a celebracdo de um con-
trato de doacdo acomodado de modo a corresponder a inculturacdo do
trust com finalidades parassucessorias na realidade juridica portuguesa.
Estard em causa a celebragdo de um contato de doacdo com inclusdo
de uma clausula que incumba o doador de administrar os bens doados
e respetivos rendimentos no interesse de um terceiro beneficidrio para
o qual devera ser transferida a propriedade dos mesmos bens apds a
morte do doador, com a concretizagdo dos direitos que pode exercer e
as obrigacdes a que fica adstrito (art. 963.°), com a inclusio da clausula
da reserva do direito de dispor (art. 959.°), da clausula de reversio (art.
960.°), clausula de resolucéo por incumprimento (art. 966.°) e clausula
de irresponsabilidade por dividas (art. 603.°) titularidade beneficia-
ria (donatdrio), devendo proceder-se ao registo do titulo da clausulas

48 Em face das divergéncias da doutrina italiana sobre a aposicdo as doacgdes de cldusulas de
reserva do direito de dispor, ENRIcO MoscATI sugere a celebracado do contrato de «affidamento
fiduciario» para a obtencdo dos mesmos resultados (2020, pp. 275-277).

49 Como afirma Rur PINTo DUARTE, a discussdo sobre a admissibilidade da constitui¢do
da chamada «propriedade fiducidria» ndo tem sentido, pois «[ulma coisa é o direito de pro-
priedade, outra os contratos que tomem o seu exercicio como objeto» (2020, pp. 284-285).
E certo que, como escreve este autor, «as estipulagdes fiducidrias valem entre fiduciante e
fiduciario, nado beliscando os poderes deste, nas relagdes com terceiros, enquanto titular de
um direito real» (p. 285). Nesta mesma ordem de ideias, como vimos, a cldusula de reserva do
direito de dispor constitui uma limitagao ao direito de propriedade do donatdario que, sendo
registada, se impode a terceiros. H4 muito que também PEDRO PAIs VASCONCELOS sustenta
que o principio da autonomia privada permite modelar situacdes e relagdes juridicas seme-
lhantes ao trust (19985, pp. 272-273 € 283).
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limitativas do direito de propriedade a favor do doador ou de terceiro
gestor como énus real.

O contrato de doagio esta pré-ordenado a realizacdo de uma libe-
ralidade diferida e intermediada ou indireta. Como a transmissio do
direito de propriedade para o donatario ¢ feita sob reserva do direito de
dispor, com direito de reversdo e com o encargo de vir a ser transferida
para um terceiro beneficidrio, o donatario néo € titular do direito de dis-
por, uma das faculades compreendidas no direito de propriedade®®. Na
medida em que € aposta uma clausual de irresponsabilidade por divi-
das, alcanca-se o objetivo de constituicdo de um patrimoénio separado,
quer do patrimoénio do doador, quer do patrimoénio do donatario, quer do
patrimonio do beneficidrio, embora tal patriménio nao tenha personali-
dade juridica.

Aquilo que perturba os juristas oriundos de sistema de Civil Law,
como € o portugués, centrados na questdo de saber quem ¢é a «pessoa
juridica» titular do direito de propriedade sobre as coisas em concreto,
como inscrever nos respetivos registos o titulo de propriedade e quando
ocorre a transmissio ou a liberalidade®! para efeitos fiscais, €, sobretudo,
a separacdo que provoca entre o titular do poder de dispor da coisa e o
titular do direito de propriedade, que, em regra, coincidem. Com efeito,
permite-se uma cisdo entre o doador/transmitente (que conserva o
direito de dispor), o donatario/transmissario (onerado com o encargo de
administrar e transmitir ao beneficiario final, que no € titular do direito
de dispor)®? e o beneficiadrio final (que vird a adquirir a titulo de libera-
lidade, inter vivos, no final da operacdo. Nas relacdes entre credores e

50" A coisa ndo ¢é excluida do objeto da doagéo, apenas fica reservada «uma faculdade com-
preendida na propriedade» [ANTONTIO PALAZZO e ANDREA Sasst (2012, p. 294)].

51 No que respeita a liberalidade, em principio, o patrimdnio do donatdrio ndo se enrique-
cerd, tratando-se uma doag¢do com encargo ou «onerosar, apenas se vindo a verificar, depen-
dendo do clausulado e das circunstancias do caso, no patrimoénio do beneficidrio final.
A designagdo da doagao com encargo como doagdo «onerosa» nao exclui a sua gratuitidade
[cfr. RiTA LoBo XAVIER (2016, pp. 120-121)]. A propdsito desta questdo, JULIO MANUEL
ViEIRA GOMES sublinha que o art. 940.° ndo faz referéncia expressa ao enriquecimento do
donatdrio e que até pode surgir a questao de saber se um enriquecimento objetivo é necessa-
rio para que exista uma doacao ou, se pelo contrario, ndo bastard o acordo das partes quanto
ao beneficio que resulta para o donatério (2022, pp. 241 e 255).

52 Como se viu na nota anterior, a qualificacdo do contrato como doacdo ndo depende do

enriquecimento objetivo do donatdrio.
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devedores os problemas podem surgir quanto a possibilidade de serem
executado bens «doados sob reserva do direito de dispor» relativamente
as dividas do doador e do donatario.

Sdo fendmenos equivalentes a estes e problemas semelhantes a
estes que ocorrem no instituto do trust, cujos efeitos pretendemos imi-
tar: a separacdo fundamental entre o «legal title of property in trust» € o
«equitable title/beneficial title of property in trust». Nesta construgio, seria
o donatdrio quem seria o beneficidrio (the person who holds the equitable
title...)53. E importante, por isso, frisar que, na terminologia financeira, a
expressio «equities» € usada neste caso para referir esse patrimonio sepa-
rado que podera ser constituido os bens doados com encargo de admi-
nistracio por terceiro (art. 963.°) e clausula de direito de resolucéo por
incumprimento do encargo (art. 966.°), sob reserva do direito de dispor
(959.9), clausula de reversio (art. 960.°) e com cldusula de exclusido de
responsabilidade por dividas do beneficiario (art. 603.°) oponiveis a ter-
ceiros depois de registadas.
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The legal nature of blockchain wills in Europe

JOANA RIBEIRO DE FARIA*

Abstract: Heirs can only benefit from the assets represented in dis-
tributed ledgers, if they know the private keys of the deceased’s account.
This can be tackled if users set up smart contracts through which docu-
ments, containing private keys, or the represented assets themselves are
automatically transferred in case of death. The paper discusses whether
these smart contracts would be formally valid as wills in European coun-
tries. As possession over the assets is granted before an official inher-
itance distribution, their validity is questioned under the principle of
prohibition of succession agreements. Finally, the possible conflict
between the beneficiaries of smart contracts, to whom the deceased user
gives consent to access the private information of the accounts, and the
legal heirs is addressed.

Keywords: Distributed ledgers; inheritance law; wills; smart con-
tracts; digital assets; right to privacy; succession agreements.

Introduction

The Daniel Suarez science-fiction book Daemon tells the story of
a computer programmer suffering from a terminal illness who creates
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a sophisticated artificial intelligent agent to execute an elaborate plan
after the programmers’ death.

Science fiction draws near the boundaries of actuality if one consid-
ers that wills can already be stored and even be created on a distributed
ledger, thereby preserving them against tampering, accidental destruc-
tion or loss. Upon death, wills can automatically be transferred to a per-
son, registered in the ledger, and who is in charge of presenting the will
to the competent public authorities for its execution. Alternatively, those
public authorities could access the wills directly through the distributed
ledger, which would be an efficient and safe opportunity for intercon-
necting the wills registers, nationally or internationally. This represents
a useful system for record and safety purposes.

However, using distributed ledgers to record wills, and eventually
transmit them to public authorities, is insufficient to solve the major
inheritance problem posed by this technology, which is that the assets
recorded in the distributed ledger can only be accessed and transferred
with a private key. Ensuring the security of private keys prevents the
user from sharing them with others, but because these assets belong to
the inheritance estate, it is problematic that they are inaccessible by the
heirs, who do not know the private key. One solution is envisaged, which
is to include the private keys in a will, store the latter in the distributed
ledger, and set it to be automatically transferred to a designated heir reg-
istered in the ledger upon the user’s death. Alternatively, the user can set
a smart contract to transfer a recorded asset directly to a designated heir.

This article starts by presenting the basic characteristics of distrib-
uted ledgers which permit the abovementioned features (section one).
As it is already evident from the preceding paragraphs, the expression
“blockchain wills” may refer to the mere storage function of the ledger,
or to the code’s self-implementation faculty, which is the reason why the
second section of this article attempts to identify different modalities
of blockchain wills. Afterwards, the article debates the legal nature of
tokens (i.e., the assets represented in the distributed ledgers), and high-
lights the importance of ensuring that the heirs have direct knowledge
of the private key (section three). Section four questions whether block-
chain wills are formally valid, according to the requirements established
by different European jurisdictions. Given that the users’ accounts hold-
ing the tokens contain private information, one could argue that third
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parties, including the heirs, should not have access to them without the
users’ express or at least presumed consent, which is why section five
concludes that programming a private key or an asset to be automati-
cally transferred to a person is a way to unequivocally convey an author-
ization of access. In practice, self-executing blockchain wills grant pos-
session to the assets before and independently from an official inher-
itance distribution, which should be questioned considering the prohibi-
tion of succession agreements (section six). The article ends by alerting
the reader to the limitations and dangers posed by blockchain wills.

1. The basic characteristics of distributed ledgers

Distributed ledger technology can be conceived as a shared spread-
sheet for registering assets, and an accounting system for transact-
ing them.! To that end, it associates an asset (technically described as
a token) with a particular account and permanently records any asset
transfer that occurs from one account to another. Each node (i.e., every
computer connected to the network) stores and maintains the exact
same copy of the ledger.? As a consequence, distributed ledgers allow for
data to be recorded, shared, and synchronized across a network of differ-
ent participants.® This introduces security, given that shutting down or
deleting the ledger would require shutting down all the network nodes.*
A distributed ledger may be structured in the form of a blockchain if
the data are added in blocks, in a chronological order, following cryp-
tographic and algorithmic mechanisms for validating new inputs. To be
precise, a ‘block’ can only be added to the ledger when a node is able
to generate a number that falls within set parameters for the proposed
block based on the preceding block of data (via a process called “hash-
ing”). This ensures that any alteration to the data of a given block would
break the mathematical link between the previous and the subsequent
chains. Each solution is confirmed by all the nodes, before the input can

1 SwanN (2015), p. xi.

2 Ibid., p. X.

3 INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT / THE WORLD BANK
(2017),p. 7.

4 GATTESCHI, LAMBERTI and DEMARTINT (2019), p. 41.
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be added to the chain as a new block.> When a new block is added, it is
given a time stamp.® These unique properties of a distributed database
improve the transparency, traceability and security of transactions.
There are two types of accounts: user and contract accounts. Start-
ing with the former, each participant of the network has an account (user
account), identified by a unique alphanumeric address of twenty bytes
(the public key, similar to the international bank account number),” and
which holds tokens. Tokens are publicly associated with the public key.
However, they are also represented by a private key which would be, fol-
lowing the bank account analogy, the secret pin to the account. The pri-
vate and the public key are cryptographically related, and together called
a “key-pair.” This is because the public key is mathematically derived
from the private key.® In each transaction, users present their public key
and a signature (different each time but created from the same private
key). The signature can be validated by the blockchain network against
the public key without the private key being revealed.” This process
demonstrates that any transfer or other dealing in the token requires
authorization through the private key. Without the private key, the users
have no actual power of disposal over the tokens. Although the private
key can be written on a piece of paper or on the user’s own hardware,
such as a simple USB drive, each account is normally connected with a
software wallet, an internet-accessible software that secures and man-
ages the private keys.!? Software wallets can be custodial or non-custo-
dial. The former can be thought of as centralized wallets or accounts,
where a third party holds and controls the public and the private key as
part of its services. The latter are managed locally on a user’s computer

5 Law ComMmissioN (UNITED Kingpom) (2021), p. 15.

6 INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT / THE WORLD BANK
(2017) p. 8.

7 GATTESCHI, LAMBERTI and DEMARTINT (2019), p. 39, and D1 ANGELO and SALZER (2020),
p. 232.

8 Although the latter cannot be computed from the public key, ANTONOPOULOS (2014),
chap. 4.

° Ibid.

10 pr ANGELO and SALZER (2020), pp. 232 and 234.
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or mobile device.!'! The wallets are often password-protected.*? If one
loses access to the digital wallet with no way of retrieving it, the token
still exists on the ledger, but can no longer be used, as the corresponding
private keys are lost.!3

Users can issue transactions (signed data packages) that transfer
tokens to other participants, and which are recorded and visible in the
ledger in the form of a message.'* When one user wishes to transfer
assets, the former generates a message such as “send X from my wallet
address xlz to the wallet address v4y.”*> The message is signed with a
digital signature, through a private key, and decrypted by the receiver.'®
It can then be argued that “knowledge of the private key confers practical
control over the asset.”!” Tokens can also be sent automatically through
smart contracts, which are stored in contract accounts.

User accounts have to be distinguished from contract accounts.
Similar to user accounts, they are characterized by a unique address.'®
A contract account is used by the participants to deploy smart con-
tracts and interact with them.!” Smart contract accounts store the state
of some variables and their own code.?? The code may refer to specific
tokens, and mandate that, when a certain condition occurs, the asset is
transferred to a specific account. Here, the term “contract” is improperly
used because smart contracts may or may not be smart legal contracts,
in the sense that they may not correspond to a binding contract, i.e.,
smart contracts may be smart legal contracts or just code.

Smart legal contracts can be defined as “legally binding contracts
in which some or all of the contractual obligations are defined in and/

11 Bara (2022), p. 598. The HM REVENUE AND CUSTOMS, GOVERNMENT OF THE UNITED
Kinepom (2021) classify software wallets into online wallets and client-side wallets, instead
of using, respectively, the custodial or non-custodial expressions.

12 MEDLER (2020), p. 264.

13 MT PELERIN.

14 pr ANGELO and SALZER (2020), p. 233.

15 GarTEscHI, LAMBERTI and DEMARTINT (2019), p. 39.

16 INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT / THE WORLD BANK
(2017), p. 8.

17 THE LAWTECH DELIVERY PANEL (2019), p. 10.

18 GaTTESCHI, LAMBERTI and DEMARTINT (2019), p. 43.

19 TrAN and KRISHNAMACHART (2022), p. 33.

20 GATTESCHI, LAMBERTI and DEMARTINT (2019), p. 43.
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or performed automatically by a computer program”, deployed on a dis-
tributed ledger.?! In that case, a contract account stores and implements
a self-executing code that represents the terms of a contract, which
auto-executes in the ledger.?? Smart contracts allow for the develop-
ment of dynamic distributed ledger applications. There are, for exam-
ple, insurance services provided through smart contracts for automating
insurance payouts and validation of the occurrence of insured events.??
Similarly, smart contracts can be set up for automatic payments for
betting on, for example, elections, sports matches, political legislation,
etc.,?4 and there are even decentralized online casinos.?’

However, it also seems possible to have a smart contract as a code,
which is set to transfer the assets to a beneficiary, as a person external to
the system, who did not sign or previously agree with the setting of the
software. In fact, a contract account can send assets to another account
just by a single transfer. It is enough that a contract receiving the assets
has the function “receive() external payable”.?® When the beneficiary
does not need to have any active role or intervention in the setting of a
smart contract, there is technically no agreement. The ledger is also not
a party to the contract, even in a permissioned system.

Here, a distinction must be drawn between permissioned and per-
missionless distributed ledgers. In permissionless ledgers, also referred
to as public blockchains, anyone can connect to the chain and become an
authorized node (network participant). All the nodes of the system have
visibility over all the transactions, and all of them conduct validation. By
contrast, on a permissioned ledger, which is normally implemented by

21 Law ComMissioN (UNITED Kingpom) (2021), p. 11.

22 Following the classification developed by the THE LaAwTEcH DELIVERY PANEL (2019), p.
32, although the terminology is ours, a smart legal contract can assume three different forms.
It can be a mere tool implementing, in the blockchain, the terms and conditions of a natural
language contract (smart contract as an implementing tool). Conversely, it can be the ‘original’
agreement in the sense that all the contractual terms are agreed and solely represented in
code (smart contract as the original agreement). In a hybrid form, some obligations are defined
(and implemented) by code (smart contract as a hybrid tool-agreement).

23 INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT / THE WORLD BANK
(2017), p. 21.

24 SwaN (2015), p. 13.

25 Ross.

26 SOLIDITY BY EXAMPLE.
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an organization to meet its specific needs, nodes must be approved by
specific entities defined by the owner or the administrator of the ledger,
and only certain nodes conduct cryptographic validation and insertion
of new data.?” To be precise, on a permissioned ledger, there are spe-
cific entities (defined by a central authority) who have visibility over
the information generated by the network, who can unilaterally censor
transactions or exclude participants from the network, and on whose
server availability depends the running of the ledger.?®

2. Different modalities of blockchain wills

There is no official definition of the concept of blockchain wills,
which can technically refer to different realities. It is possible to identify
three categories of blockchain wills, with an increasingly degree of com-
plexity: i) blockchain wills as a means of registration or stovage, ii) smart con-
tract wills as implementing tools, iii) smart contract wills as the original wills.

2.1. Blockchain wills as a means of registration or storage.

Traditional wills are prone to tampering, accidental destruction, or
loss.?® For that reason, registering or storing a copy of a will in a distrib-
uted ledger may be beneficial, as it ensures the integrity of documents.
There is a difference between registration and storage. Blockchain wills
may have a mere registration function if a real-world will is represented
in the decentralized ledger through a hash. Hashing corresponds to the
process of running a computing algorithm over any content file, such as
a will, the result of which is a compressed string of alphanumeric charac-
ters that represents the characteristics of the original file.3® The hash is
accessible by a private key. Note that the content of the document is not
copied, and the hash cannot translate back into the document.3! How-
ever, if the same document is presented again, the recomputed hash will

)

7 SINGH (2023), p. 10.

28 CataLINT and GaNns (2019), p. 18.
29 SHAH etal. (2020), p. 415.

30 Swan (2015), p. 37.

31 Ibidem.
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be the same as the original hash registered in the blockchain, and thus
the document can be verified as unchanged.?? Hashing can be thought
of as a “content verification service”, as it proves that a certain will is the
same unaltered will that was presented to the blockchain at a prior point
in time.33 It prevents a person from presenting a counterfeit document
as the original will. These hashes cannot be classified as smart legal con-
tracts given that they do not define the contractual terms, and there is
no consequence attached to them.

The ledger could also have a storage function if a real-world will is
properly stored in the user’s account. In fact, ledgers may also act like a
central repository for contracts by retaining the terms of an actual con-
tract or a copy of it.3* In both cases, when attestation is required, the tes-
tator is no longer alive. These solutions would demand that the testator
leaves the private key to the account containing the hash or the contract,
but also the private keys to access any token transmitted to the heirs,
with a public body or a specific human agent. For that purpose, the pri-
vate keys could be stored in a USB-stick or in the computer, or inserted
in a real-world testament. However, then, the notary, the witnesses (in
jurisdictions where they are required for the conclusion of a testament),
other participants at the time of opening of the will, and even before if
the testament is held at the testator’s premises or if someone has priv-
ileged access to the content of testaments stored in the notary’s office,
may access the private keys illegally and make improper use of them. In
another vein, there could be a distributed ledger approved by the govern-
ment which would officially store the “hashes” or the wills, and which
would be accessible anytime by public officials. This modality of wills
would have no other advantage than to ensure their integrity.

Alternatively, ‘real-world’ wills (or some of their clauses), as docu-
ments, can be recorded in the ledger, and associated with a smart con-
tract account, so that the death of the testator leads to the automatic
transfer of the will. Before proceeding, it must be mentioned that the
ledger may verify the occurrence of a certain condition through oracles,

32 Ibidem.
33 Ibid., p. 39. The attestation process is called “proof-of-existence” when it combines hash-
ing and secure timestamping.

34 BANK FOR INTERNATIONAL SETTLEMENTS (2017), p. 33.
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which are interfaces provided by a third party service.®> The oracles
are able to access a data source, retrieve the required data and trans-
mit those data to the smart contract.?® There are two types of oracles:
automated and human oracles. The automated oracles are connected to
external software or hardware, and can have access, for example, to web-
based databases (e.g., the weather, flight information, etc.).3” In our con-
text, a software oracle may gain entry to the civil registry office. Human
oracles are those which introduce personal inputs on smart contracts, as
a response to inquiries.*® A human oracle could be, for example, a hos-
pital, as a post mortem exequendum agent, which accepts to introduce the
death certificates on a specific blockchain. Then, the effect of the auto-
matic detection of the death could refer to an ancillary step in the inher-
itance process, namely to the transfer of the will to a public authority or
a person, a post mortem exequendum agent, who assumes the obligation
to present the will to the authorities, and who should be a participants
of the ledger. The will (as the transferred document) could state that
the testator wants to transfer a specific token to a certain person. Once
again, heirs would have no access to the token, unless the private keys
had been previously given to a public official, a third person or the bene-
ficiary. The will is still executed by a public body, following the statutory
legal procedure, with delays and succession freezes set upon the assets,
and until the distribution of assets those passwords could fall into the
wrong hands. Therefore, this modality of smart contract wills still falls
under the category of blockchain wills as a means of registration or storage.

2.2. Smart contract wills as implementing tools

In the most advantageous scenario, the effects of the automatism
refer to a substantial step, when either the private keys are automat-
ically transferred to a certain beneficiary or certain digital assets are
automatically transmitted to certain users’ accounts (as beneficiar-
ies) at the moment of the death. In the first case, users insert a list of

35 BENTICHE (2020).

36 EGBERTS (2017), p. 7.
37 Ibidem.

38 Ibid., p. 8.
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passwords and private keys into the ledger account in a specific docu-
ment or several documents, and select the beneficiaries who will auto-
matically receive those documents upon the death. Until the moment
of the death, the testator would be preserved against the misuse of the
passwords by third persons. In the second case, certain tokens are set to
be automatically transferred to the beneficiaries at the moment of the
death. These are smart contract wills as implementing tools.3® They must
include at least two variables: “owner alive”, initially set to true, to indi-
cate whether the Testator is alive or not; “benef address”, to store the
address of the beneficiary’s wallet, to where the assets would be trans-
ferred after death.° Other variables could be set as conditions, for exam-
ple, that the assets are transferred only after the beneficiary’s graduation
(e.g., “benef graduated”).*!

This automatism ensures that certain people have an immediate
and direct access to those accounts upon the moment of the death, and
as the passwords are given directly to the beneficiaries, there is no risk
that passwords fall into wrong third parties’ hands. Contrary to the for-
mer modality, here there may or may not be a document in the ledger
conveying that such a programmed transfer corresponds to a final will,
which leads to a subsequent classification: i) smart contract wills as
implementing tools accompanied by an expression of intention to defi-
nitely transfer the assets; ii) smart contract wills as implementing tools
without any apparent explanation for the transfer.

The latter scenario occurs because the private keys may be inserted
in a document with no other reference or explanation. One could then
only assume that the user, for whatever reason, wishes to transfer such a
password or token to a particular entity.

The former scenario takes place when the transfer is accompanied
by a real-world will or when the smart contract is an original will (as in

39 This is a simplification. As mentioned above, smart contracts are implementing tools if
all the clauses of the Will were implemented in code, which presupposes that all the digital
assets to be transferred are registered in the blockchain. Given that it is not likely that all the
assets of a will are represented in the blockchain, which means that only some clauses of the
will are coded, smart contracts should be named hybrid tool-agreements. However, this term
is complex, and does not convey the ‘implementing’ feature that we are trying to highlight.

40 GaTTEScHI, LAMBERTI and DEMARTINT (2019), p. 43.

41 Ibidem.
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the next subcategory), which clearly indicates that the intention of the
user is to definitely dispose of the assets.

2.3. Smart contract wills as the original wills

Finally, wills can be created and signed directly in the ledger. These
will be smart contract wills as original wills, and occur, for example, if a
decentralized application provides a simple form, which the user fills by
mentioning each of his/her assets, the distribution of the assets to var-
ious beneficiaries and/or executors.*?> This original will could, or could
not, be configured as an implementing tool.

In all these cases, the testator can preserve the confidentiality of
the will against the other participants of the chain through encryption.
Document templates can have some public attributes (as unencrypted
data), such as the public key of the document creator and the document
creation time. The other values can remain private through the use of
domain-specific language.*?

3. The legal nature of tokens as part of the inheritance estate

Once a person dies, their assets must all be assessed and distributed
following the mandatory provisions of inheritance law. One should then
wonder whether tokens are classifiable as inheritable assets, and thus
subject to those rules.

A token is the ledger’s representation of a digital asset. It typically
does not have intrinsic value but is linked to the underlying asset, which
could be anything of value.** The underlying asset could be a fungi-
ble digital asset internal to the system (e.g., cryptocurrencies), or a

42 SHAH et al. (2020), p. 411.

43 In the words of Fatz, HAKE and FETTKE (2020), p. 3, “encryption transforms information
using a key into a ciphertext that cannot be deciphered without knowledge of the key. Ideally,
the ciphertext does not reveal anything about the original data.” A smart contract referring
to tax information, wishing to leave the tax values confidential, can state: “privatefield’ tax
Rate, ‘privatefield’ net Total”), ibid., p. 8.

44 INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT / THE WORLD BANK
(2017), p. 4.
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conventional asset external to the system, such as tangible goods (the
famous non-fungible tokens, “NFTs”). It can record the user’s member-
ship in a dynamic distributed ledger application.

The legal classification of tokens is not clear because the distributed
ledger is just a transaction register, it merely conveys information or an
entry in the system. Tokens consist of digital character strings, with no
physicality, which represent rights of all kinds, such as payment claims
against a debtor, membership rights in a company, property owner-
ship rights or limited rights in rem to movable or immovable property,
or indeed other rights such as intellectual property rights.*> In fact, the
token may have no real-world value, and the disposal over a token only
has the simultaneous effect of disposal over the represented right if the
token generator has ensured the synchronization of the digital and of the
analogue world, i.e., that the disposal over the token entails the direct
disposal over the represented right as well, and that any other disposal
over the right represented in the token is excluded.*® Synchronization
can be ensured in several ways, for example by requiring that the owner
of a movable thing represented in the ledger deposits it at a warehouse,
or subjecting the disposal over the securities to the rules of a ledger sys-
tem. 47

Even when tokens represent a right over a real thing, they do not
create a new right, but only subject an existing right to the transmis-
sion and legitimation system of the blockchain.*® The fact that they lack
embodiment is problematic because many civil law systems require a
thing to have a tangible or physical form for it to be recognized as an
appropriate object of certain property rights such as ‘ownership’. As the
government of Liechtenstein recognizes, theoretically, it could be possi-
ble to extend the property law concept of ownership beyond physicality
and declare that it can also be applied to tokens. This would, however,
require deep inroads into property law, as many provisions would have
to be rewritten.*’

45 PRINCIPALITY OF LIECHTENSTEIN (2019), p. 56.
6 Ibid., p. 60.

17 Ibidem.

8 Ibid., p. 57.

o Ibid., p. 56.
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Tokens generally also cannot properly be classified as claims, in the
absence of a central issuing body and of a contract between the partici-
pants of the ledger.>°

It follows that, as a rule, exceptions aside, a token cannot be clas-
sified as a good, nor as a claim. Following the same reasoning, the UK
Law Commission, commenting on its specific common law system,
which contrarily to civil law jurisdictions classifies claims as goods,
considers that crypto-tokens and non-fungible tokens are neither rights
relating to things in possession (tangible things), nor rights relating to
things in action (legal rights or claims enforceable by action), which are
traditionally recognized as the only two distinct categories of personal
property rights.>! It advocates, in turn, that common law has moved
towards the explicit recognition of a third category of things to which
personal rights can relate.®? This approach has also been followed by
Switzerland, which has implemented the Federal Act on the Adaption of
Federal Law to Developments in Distributed Ledger Technology, aiming
to effectively create a technology-specific regime which applies existing
legal principles and rules to new types of object. Similarly, the govern-
ment of Liechtenstein specifically regulates the ownership over tokens
as a new and specific legal object for representing rights of all kinds and,
whilst introducing a differentiation between the legal (valid) holder of
the power of disposal of a token and the person possessing the right of
disposal (as anyone gaining the de facto power over the key), ensures
the practicability of the applications on the system by assuming that the
holder of the power of disposal is also the person entitled to dispose.>?
In fact, the value of the tokens is on the access and the right of disposal
over those tokens, which is clear if one thinks, for example, of cryptocur-
rency such as Bitcoin, which only accrues an intrinsic value through the
rules of the system in order to function as a means of payment.>*

50 ScHLUND and PoNGrAaTZ (2018), p. 599.

51 Law ComMissioN (UNITED KiNngpom) (2023), p. 44.

52 Ibid., pp. 44 and 56.

53 Article 5, no. 2 of Liechtenstein’s Blockchain Act reads as follows: “it is further assumed
that the person possessing the power of disposal also has the right to dispose of the token.”
Nevertheless, the Preamble opens the possibility of refuting this assumption in the event of
an unauthorized acquisition, PRINCIPALITY OF LIECHTENSTEIN (2019), p. 62.

54 Ibid., p. 56.
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Despite the lack of an exacting classification, the general conclu-
sion must be that tokens are the object of a personal right with patri-
monial value. In fact, the German Federal Government has expressly
recognized that the principle of universal succession refers to the entire
assets of the deceased, which includes cryptocurrencies.®® The reference
object for inheritance law is the cryptographic private key, as it grants
the holder actual power of disposal over the tokens.

Given that the tokens registered in the distributed ledgers are inac-
cessible by anyone without a private key or without the knowledge of
the password to the wallet, they are lost with the death of their user. In
such a case, the heirs would be depleted of a substantial parcel of the
deceased’s estate, which violates the principle of universal succession,>®
recognized in all European jurisdictions. The principle, which refers
to the devolution of the estate as a whole upon one or several legal suc-
cessors, prevents assets from becoming ownerless.®” Accordingly, the
German Federal Government warned that it is the responsibility of the
deceased to ensure that the heirs can reliably obtain the information as
to what assets he/she leaves, where the assets are located, how can they
prove that the deceased was entitled to that right and how to gain access
to the assets.*®

If tokens were proper things, the heirs would become owners of
the goods, and exercise their rights as an owners to be given posses-
sion of the assets. Exceptionally, the private keys may be stored on a
proper piece of paper or on a hardware device, such as a computer or
a USB stick, and thus acquired by the heir. This is, however, not a rec-
ommended procedure, given the risk of misappropriation during the life

55 DEUTSCHER BUNDESTAG (2018), para. 34.

56 The Digital Assets and Private Law UNIDROIT Working Group has published a Draft of
Principles which are currently being subject to public discussion, and which states, under
Principle 3, that a digital asset can be the subject of proprietary rights. This expression is
used in a broad sense, including proprietary interests and rights with proprietary effects, and
it does not prescribe the specific requirements for a valid right of ownership in a digital asset
or for a valid transfer of the same, issues which must be dealt with by national laws, INTERNA-
TIONAL INSTITUTE FOR THE UNIFICATION OF PRIVATE Law (UNIDROIT) (2023), paras 3 and
4 (principle 3). This demonstrates beyond reasonable doubt that tokens must be integrated
into the inheritance estate.

57 KROPPENBERG (2012).

58 DEUTSCHER BUNDESTAG, para. 34.
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of the holder of a token, compromising the security that surrounds the
secrecy of the private key.*>”

If, exceptionally, there is a contractual claim attached to the token,
the heirs succeed on that claim, and may require that the provider of the
service gives them access to the keys. In this case, if the private key is
stored on an online wallet, the heir enters into the contractual relation-
ship between the deceased and the provider of the wallet, and thus has
a claim against the provider for access to the wallet and to the private
key contained therein.®® Similarly, if the key is stored on an external
server, for example a cloud, the heirs succeeds on the contract.®* More-
over, when an entity decides to provide its services through a decentral-
ized ledger, for example when an insurance company chooses the block-
chain for automated payment of its clients, the ledger merely serves as
an infrastructure that anchors those applications, and then there might
be a prior agreement between the clients and that entity, which can be
transferred.

In these contractual scenarios, the heir may face two main difficul-
ties: the existence of contractual provisions that restrict the provider
from transmitting the keys or, in general, allowing access to the heir,%?
and, in any case, the necessity for the heirs to provide proof of their legit-
imacy as the lawful successors, vis-a-vis the respective service provider,
to exercise some rights, such as the right to delete the account or the
right to access the digital content. The European Union Regulation no.
650/2012 created a European Certificate of Succession, which has an
evidentiary effect and accurately proves elements which are required by
the law applicable to the succession, such as the validity of post-mortem

59 SHAH et al. (2020), p. 408.

%0 voN OERTZEN AND GROSSE (2020), p. 1658.

¢l voN OERTZEN, BIERMANN and LINDERMANN (2022), p. 765.

62 Many digital services’ terms and conditions include clauses to the effect that the service
provider cannot provide passwords or access to the accounts of the deceased. There are also
clauses which provide for the cancellation of all data referring to the deceased. Moreover,
some clauses which are directed at the user, and indirectly affect the rights of the heirs upon
the latter’s death, as for example the general terms and conditions of wallet operators, which
include disclaimers to the effect that if a password is lost, the operator has no access to the
private key.



THE LEGAL NATURE OF BLOCKCHAIN WILLS IN EUROPE ‘ 319

dispositions.®® However, “the evidentiary effect of the Certificate should
not extend to elements which are not governed by this Regulation, such
as question of affiliation or the question whether or not a particular asset
belonged to the deceased.”®* Moreover, if the provider did not request
the identification of the contractual partner when the contract was
concluded, or when the user is represented through a pseudonym, it is
unlikely that the proof of legal succession will succeed.®® By contrast, the
private key of a distributed ledger is sufficient as proof of legitimacy for
the participants in a peer-to-peer network.

In the mentioned scenarios, the importance of ensuring that the
heirs have direct knowledge of the private key is evident, but beyond
this, one must note that in all the cases in which there is no contract
claim, and the private keys and passwords are not stored in any physi-
cal device, the only way for heirs to have access to the assets is for the
(deceased) user to give direct knowledge of the wallet password or private
keys to the heirs. Smart contract wills as implementing tools attempt to
solve this problem by ensuring that the transfer of the private keys or of
the assets themselves occurs only, and automatically, at the time of the
death.

As it was and will be argued, smart contract wills as implementing
tools merely represent a practical attribution of private keys and tokens,
which may, or may not, be accompanied by an expression of intention
of the user to definitely dispose of the assets. Only in the latter scenario
may we have a proper will, in the legal sense of the term.

4. The formal validity of blockchain wills

A will is a personal, unilateral and revocable act, reflecting the pri-
vate autonomy of the testator, by which he/she destines his/her assets in
advance of his/her death. Then, proper wills require a declaration explic-
itly containing the intention of disposing of assets. Blockchain wills as a

63 See para. 71 of the Preamble of Regulation (EU) No 650/2012 of the European Parlia-
ment and of the Council on jurisdiction, applicable law, recognition and enforcement of deci-
sions and acceptance and enforcement of authentic instruments in matters of succession
and on the creation of a European Certificate of Succession, of 4 July 2012.

64 Ibid.

65 LANGE AND HOLTWIESCHE (2016), p. 490.
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means of registration or storage are just a copy of a proper will. Similarly,
smart contracts as implementing tools without an expression of inten-
tion to definitely dispose of the assets have no relevance as wills.

This section focuses on proper blockchain wills, i.e., on smart con-
tract wills as implementing tools accompanied by an unequivocal dec-
laration of intention to dispose of the assets and smart contract wills as
original wills, and discusses whether they are formally valid.

A holographic will is a document handwritten by the testator and
signed by him. The holographic will was initially recognized in France,
and influenced other countries such as Austria, Belgium, Germany,
Hungary, Italy, Poland and Spain,®® but also Croatia, Slovakia, Slovenia,
Estonia, Greece, Latvia, Luxembourg, Poland, Czech Republic, Roma-
nia, Sweden, Lithuania and Bulgaria®” which accept simple handwritten
wills as valid wills. Because the majority of the jurisdictions in Europe
recognize the validity of holographic wills, one would argue that the
conclusion of proper blockchain wills, in which the consent is recorded
directly in the blockchain, should be formally valid. But is it so?

The Regulation of the European Union on electronic identifica-
tion and trust services for electronic transactions (hereinafter, “eIDAS
Regulation”, as it is known) establishes that an “electronic document”
is any content stored in electronic form.%® This definition must include
the ‘blocks’ in a blockchain.®® Moreover, it determines that an electronic
signature shall not be denied legal effects and admissibility as evidence
in legal proceedings.”® However, as the Law Commission of the United
Kingdom makes clear, this Regulation applies in a commercial and
transactional context, not in the context of will-making.”* In a commer-
cial sphere, the signature has the purpose of validating the identity of
the parties. By contrast, the unilateral nature of wills means that a signa-

%6 REID, WAAL and ZIMMERMANN (2011), p. 434.

67 WoLTERS KLUWER, 2018.

68 Article 3, subparagraph 35, and article 46 of the Regulation (EU) No. 910/2014 of the
European Parliament and of the Council of 23 July 2014 on electronic identification and
trust services for electronic transactions in the internal market and repealing Directive
1999/93/EC, of 23 July 2014.

%9 EUROPEAN COMMISSION (2019), p. 3.

70 Article 25, no. 1 of eIDAS.

71 Law ComMissIoN (UNITED Kingpom) (2017), p. 110.
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ture on a will performs an authentication function, which is why an elec-
tronic signature cannot fulfil the formal requirements for a will. More-
over, in terms of probative status, according to eIDAS, a (simple) elec-
tronic signature shall be recognized as (mere) evidence in legal proceed-
ings,”? which implies that judges can freely appreciate its authenticity.
Exceptionally, a qualified electronic signature shall have the equivalent
legal effect of a handwritten signature,”® and must be given the same sta-
tus of a document whose signatures have been authenticated by a public
notary.”*

The question is whether blockchain wills can ever bear a qualified
electronic signature. A qualified electronic signature is a digital signa-
ture that meets a particular standard, and which is certified by a qual-
ified certificate for electronic signatures. The certificate is a statement
confirming that a public key belongs to a certain identity.”> The problem
is that a qualified certificate for electronic signatures must be issued by
a qualified trust service provider, whose status must have been granted
by a supervisory body designated by the appropriate Member State.”®
A qualified trust service provider shall “employ staff and, if applicable,
subcontractors who possess the necessary expertise, reliability, experi-
ence, and qualifications and who have received appropriate training
regarding security and personal data protection rules and shall apply
administrative and management procedures which correspond to Euro-
pean or international standards.””” It can thus be argued that the eIDAS
assumes that trust services are provided by individual trusted compa-

72 Article 25 no. 1 of eIDAS.

73 Article 25, no. 2, of eIDAS.

74 MIRANDA BarBOsaA (2023), p. 713.

75 SORGE and LEICHT (2022), p. 68.

76 Article 3, no. 15, of eIDAS. To be precise, Member States shall designate a supervisory
body established in their territory or, upon mutual agreement with another Member State,
a supervisory body established in that other Member State. That body shall be responsible
for the supervisory tasks in the designating Member State, Article 17, no. 1, of eIDAS. As
ScawaLM and ArLamiLLo-DoMinGgo (2021), p. 92 argue, “in summary the current eIDAS
Regulation follows the approach of a centralized digital identity de facto issued by member
state or under its control. This means that eIDAS acts on the assumption of a government
trust anchor for each digital identity so that a trustworthy third party issuing the elID is
always needed. A digital identity without government trust anchor is not covered by eIDAS.”
77 Article 24, no. 2, b) of eIDAS.
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nies, instead of multiple collaborating participants, such as the nodes of
the system in a distributed ledger.”® This is because the validation of new
inputs is usually a decentralized process, undertaken by all the nodes in
the system through consensus.”®

In fact, a distinction must be drawn between permissioned and per-
missionless distributed ledgers. Because a permissioned ledger has an
administrator and can verify the identity of the participants, which is
important as the qualified certificate must contain the name or a pseu-
donym of the signatory,®® it is arguable that permissioned ledgers can
be certified by Member States’ governments as qualified trust services
providers, as in that case the ledger is incorporated in the structure of
an organization. However, there are still some counterarguments to be
considered, such as that a qualified electronic time stamp must be based
on an accurate time source linked to Coordinated Universal Time,8!
whereas a new block is generated, on average, every ten minutes.®?

Following the previous reasoning, one could attempt to argue that
holographic wills can be concluded in permissioned distributed ledgers
recognized as qualified trust service providers by a supervisory body.
This argumentative path will certainly find supporters in the years
ahead. Nevertheless, one must be cautious when addressing this issue,
and reminded, firstly, that holographic wills, even when accepted, are
considered exceptional and its validity may be conditioned upon the
fulfilment of certain specific material or formal requirements, and sec-
ondly, of the already mentioned and very reasonable argument of the
United Kingdom’s Law Commission concerning the specific authen-
tication nature of a will signature. Indeed, in inheritance law, formal
requirements are to be taken seriously, given that “a will only takes
effect, and usually only becomes known, once the testator has died,
when he can no longer be questioned as to his intentions,” and when
the best evidence of content and authenticity has ceased to be availa-
ble.®? The use of electronic signatures, even qualified ones, is dangerous

78 SORGE and LEICHT (2022), p. 64.

79 Favazretal. (2019), p. 78.

80 Articles 5 and 32, no. 1, e) of eIDAS.

81 Article 42, no. 1, b) of eIDAS.

82 SORGE and LEICcHT (2022), p. 74.

83 REID, WAAL and ZIMMERMANN (2011), p. 433.
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because the trust service provider never physically verifies the identity
of the signatory, not at the moment when the user registers in the ledger
and is issued a signature, and not even at the moment when each signa-
ture is placed. To be precise, although a qualified trust service provider
shall verify the identity and, if applicable, any specific attributes of the
natural person to whom the qualified certificate is issued, such identity
or attributes can be verified remotely, by means of electronic identifica-
tion or a certificate of a qualified electronic signature, “for which prior to
the issuance of the qualified certificate, a physical presence of the nat-
ural person or of an authorized representative of the legal person was
ensured.”® Moreover, a qualified electronic signature is equivalent to an
authentication of signatures, but not to an authentication of documents.
That is, according to eIDAS, a qualified signature (only) certifies that the
signature belongs to the person who signed, that the signatory intended
to sign and that the document suffered no alterations since the signa-
ture moment.®> Authentication of the signatures is not equivalent and
cannot be equivalent to an authentication of documents, in which the
public body declares that the parties have read, understood and accept
the content of the document.®¢ This is not possible because the parties
do not appear before any competent authority.®” For this reason, when
an electronic signature is placed in a will concluded directly on a permis-
sioned ledger, it is not clear in practice whether the signature has been
placed by the purported signatory, or whether someone stole or had
access to the private keys or even if the signatories on the other side of
the screen had a gun pointed towards their head.

In fact, the idea that handwritten signatures are insufficient in the
realm of inheritance law is endorsed by jurisdictions which impose spe-
cial formal requirements for the conclusion of wills. In some countries,
wills are only valid if they are signed before typically two witnesses, such
as in the United Kingdom, but also Cyprus,® Finland,® Ireland®® and

84 Article 24, no. 1, of eIDAS.

85 MIRANDA BarBOsa (2023), p. 713.

86 PATRAO (2012), p. 76.

87 MIRANDA BAarRBOsaA (2023), p. 714.

88 Section 23 of the Chapter 195 of the Cyprus Wills and Succession Law.

89 Section 1 of the Chapter 10 of the Code of Inheritance of Finland, no. 40/1965.
0 Section 78 of the Succession Act of Ireland.

©
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Denmark.?! The Law Commission of the United Kingdom, referring to
the conclusion of deeds (and not of wills, in which area it would tend to
be even more cautious), reasoned that the current law does not support
witnessing other than by a witness being physically present when the
document is signed, which excludes the possibility of a witness viewing
the signing on a screen or through an electronic signature platform. To
be precise, the Commission did not exclude that witnesses may be able
to electronically verify the identity, the intention to sign, the act showing
intention, the link between the person and the act, the link between the
person and the document, and that the process has not been tampered
with, but that would require the implementation of some specific safe-
guards, brought about by a law reform.®?

Other jurisdictions require the intervention of a neutral institution
or officer, such as a court of law or a notary (deposited or notarial wills).
In Malta, Portugal and in the Netherlands, deposited wills can either be
open (visible to the notary) or sealed (the notary accepts the will without
seeing its contents).”® In any case, the notarial deed certifies at least the
intention of the testator to conclude the specific dispositions contained
in the document, and the number of pages of the document.** Closed
wills are not necessarily deposited in the notary office. However, the will
is registered in the Conservatory of Central Registries.”® Looking closely
at these requirements, one concludes that these jurisdictions are not
concerned about the substance of the will, in terms of content, but about
two aspects. Firstly, ensuring that testators appreciate the significance
of the will, that they really intend to dispose of the assets, that they are
not being subject of fraud, duress, etc.?® Secondly, through registration,

91 Section 64 of the LBK no. 1347 (Arveloven).

92 Law Commission (United Kingdom) (2021), p. 69.

93 Articles 654 and 65 of Chapter 16 of the Civil Code of Malta, and article 4:95 of the Dutch
Civil Code.

94 Article 48 of the Netherlands’ Notaries Act. Articles 107.° and 108.°, Portuguese Cddigo
do Notariado.

5 Article 141.° Portuguese Cédigo do Notariado.

9 Zavruckr (2021), p. 140 ff. explains that one of the most important elements of testation
activities is the intent and awareness of the testation. Therefore, regulations in this area play
an important role to ensure that the testator is aware of the seriousness of the action being
performed and the awareness of the mortis causa effects of the disposition, counteracting the
testator’s rash behavior. Formality requirements also aim to evaluate the specific qualities of
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providing a means to guarantee that the will is not lost and that, when
the testator dies, it can be easily identified. In fact, as a written piece
of paper, a will is highly vulnerable to be tampered with or destroyed.®”
Indeed, most, but not all, countries, give testators the possibility of regis-
tering or depositing the testament in a notary or a public repository. The
importance of being able to effectively identify the existence of a will at
the time of death is also illustrated by the fact that one of the commit-
ments made by the Notaries of Europe is to promote the establishment
of national wills registers and their interconnection,’® and that there are
associations, such as the Association of the European Network of Reg-
isters of Wills, which provide a management system to interconnect the
national registers of wills, and to allow the search for those issued in
another State.”®

Now, how to make sense of all this? Decentralized ledgers offer an
efficient and safe way to store and register wills, which would be accessi-
ble at a national or even international level. Governments could require
that blockchain wills were recorded or implemented in a permissioned
ledger where each participant would be a priori identified, i.e., users
would have to register themselves before using the system, inserting
their personal data. It would then be possible to identify the citizens
on the ledgers through their public key, and monitor the transactions
done by the processing of the will, as the blockchain is transparent.!
This would avoid the obstacles posed by the fact that wallet addresses
are pseudo-anonymous!®! and prevent users from programming ledger
transactions as a way to circumvent tax or inheritance law manda-
tory dispositions. To conclude, in the majority of jurisdictions which

a given person, such as age and mental capacity. However, the author criticizes the case law
which follows the principle of strict compliance, which lead to the invalidation of the testa-
ment despite convincing evidence of intention, and observes two trends. The first consists in
mitigating, in some legal systems, the formal requirements for will, and the increasing adop-
tion of the doctrine of “substantial compliance”, according to which the testators’ intentions
must be respected despite certain formal errors in the will.

97 SREEHARI et al. (2017), p. 203.

98 CONSELHO DOS NOTARIADOS DA UNTAO EUROPEIA (2014), p. 8.

99 ASSOCIATION OF THE EUROPEAN NETWORK OF REGISTERS OF WILLS.

100 SREEHARTI et al. (2017), p. 206.

101 GaTTESCHI, LAMBERTI and DEMARTINT (2019), p. 53.



326 \ JOANA RIBEIRO DE FARIA

recognize the validity of holographic wills, wills can be validly consti-
tuted in permissioned ledgers recognized as trust service providers, and
in which the users fill in the contents of a will template, containing the
applicants’ personal information, inheritance assets and its desired
distribution.

Where the applicable law requires the authentication of docu-
ments by a third party, or even witnessing, the template may be sent
to or accessed by the competent public authorities or by witnesses for
review and approval, after which the will is uploaded into the block-
chain and signed with their private key.!%? As argued above, the inter-
action between the testator and the public authorities is important to
verify that the former intends to dispose of the goods. This can still be
achieved if the approval is preceded by the physical interaction between
the testator and the authorities.

Just a few more words to note that the latter reasoning applies eas-
ily to smart contract wills as the original wills. The scenario involving
blockchain wills as storage and smart contract wills as implementing
tools without an expression of intention to dispose of the assets also
finds a straightforward legal classification: they cannot be legally con-
figured as wills, because they do not explicitly contain any intention to
dispose of assets.

What is more complicated is the intermediate figure of smart con-
tract wills as implementing tools which are set alongside a document,
stored in the blockchain, and which represents a real-world will. In this
case, it is clear that the testator aims to dispose of the private keys or
the assets through the smart contract. On the one hand, smart contract
wills aim to reproduce and execute a real-world will, adding to the lat-
ter a mere execution feature and additional information regarding the
content of the token and the identity of the beneficiary. On the other
hand, they contain an expression of intention on its own. This is com-
plex because there might be a discrepancy between the real-world will
and the smart contract. For example, a smart contract will as an imple-
menting tool may be set to transfer the token to X, whilst the real-world
will mentions that such a token should be transferred to Y. If the smart

102 CHEN etal. (2021), p. 5.
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contract as an implementing tool is formally valid, as well as the real-
world will, one must consider the rule that a (valid) will tacitly revokes
another (also valid) when there are contradictory dispositions. In this
case, it matters when each will was concluded. If a template is submitted
(and approved, if required) before the respective written form is signed,
the latter prevails, and vice-versa. However, if the smart contract will as
an implementing tool is not formally valid, but it has an equivalent real-
world will, it may still have relevance, not as a proper will, but as a per
relationem will containing instructions on how to access the assets listed
in the real-world will, provided that the former was concluded before or
at the same time as the latter. Where a will refers to some other docu-
ment, such as a list of legacies, civil law jurisdictions generally recognize
the document if it meets the solemnities required for one of the accepted
forms of will (in generally, the requirements of the holographic will) or
if it is of a supplementary nature.'%® In fact, a valid real-world will may
state that the certain digital assets will be transferred to a specific heir,
without any mention to the private key or passwords, which would then
be protected from external access until the death of the testator, when
a self-executing smart contract would validly transfer the keys or the
equivalent assets to the heir. Here, of course, the real-world will contains
the only valid disposition of assets, and thus any discrepancy between
the code and the will must be ruled in favour of the latter.

Finally, smart contracts as implementing tools with an expression
of intention to dispose of the assets post-mortem which are not accompa-
nied by a real-world will, and smart contracts as original wills which do
not comply with formal requirements are formally invalid wills.

Note that due to the limitations of code language, a blockchain will
may not dispose of all the assets of the testator. Particularly, there may
be real-world assets which are not mentioned by a blockchain will. This
is not problematic because a (valid) will tacitly revokes another (valid)
will only when there are contradictory dispositions.

103 RE1p, WAAL and ZIMMERMANN (2011), p. 460. In Portugal, article 2184.° of the Civil
Code establishes that it is possible to refer in a will to another document, so long as that doc-
ument contains accessory or executory dispositions, and it was concluded before the will, or
contemporarily with it.



328 \ JOANA RIBEIRO DE FARIA

5. The protection of the right of privacy of the deceased regarding the
content of the contract accounts

Digital assets and accounts contain private information concerning
the deceased. Contract accounts allow conclusions to be drawn about
how the deceased spent their money, who their business partners were
or where they were at what time.'%* Dynamic distributed ledger applica-
tions may make use of ID-related documents, such as marriage certifi-
cates, transaction histories, land titles, and health records, which can be
recorded in decentralized ledgers.'®® For example, the results of health
exams can be delivered through decentralized applications, and airlines,
as well as financial services providers, may develop decentralized appli-
cations for identity verification checks.%® Moreover, one can think of the
user’s membership on an online dating application or an online casino,
accounts whose mere existence the deceased could want to keep hidden
from the heirs.10”

On one extreme, some authors and jurisdictions exclude any kind
of post-mortem protection of personality rights, which is typically the
approach followed by the United Kingdom, where the principle has tra-
ditionally been actio personalis moritur cum persona.'°® Consequently,
all assets should be inherited and accessed by the heirs, even when
they have a personal content. Supporters of this view argue that family
papers and pictures, as well as letters and diaries, with patrimonial con-
tent are typically inherited, in the similar fashion as the landlord of the
deceased is not obliged to search and destroy the latter’s highly personal
items and documents left in the apartment before the heir who succeeds
on the rental agreement can access it.!°® Some jurisdictions, recogniz-
ing a post-mortem protection of personality rights, are of the view that
heirs are entitled to use all the digital data of the deceased, while the

104 Kras and MOHRKE-SOBOLEWSKI (2015), p. 3474.

105 INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT / THE WORLD BANK
(2017), p. 23.

106 SwaN (2015), p. 61.

107 LANGE and HoLTWIESCHE (2016), p. 488.

108 HARBINJA (2022), p. 69. Accordingly, article 3(2) of the UK Data Protection Act 2018
states that personal data “means any information relating to an identified or identifiable liv-
ing individual.”

109 STEINER and HoLzER (2015), p. 263 and HErzog (2013), p. 3750.
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next-of-kin may assert defence claims on behalf of the deceased within
the framework of the post-mortem protection of personality rights, pos-
sibly demanding that the heirs should refrain from using the data in a
certain way offensive to the deceased’s human dignity.}° The latter is
the prevailing view in Germany, a perspective which was accordingly
supported by the German Federal Court of Justice in its landmark deci-
sion which ruled that intangible goods and highly personal data, such
as the user account of a social network, are inherited under the general
rules of inheritance law and following the principle of universal suc-
cession. In more detail, the Court held that the parents, as heirs, were
allowed to access their deceased daughter’s Facebook account, which
included her private messages, and disregarded the “memorialization”
of the account option, as it jeopardizes the heirs’ access rights and there-
fore contravenes the principle of universal succession.!!! Therefore, any
contractual clause which impedes the contract provider from delivering
passwords or access to the accounts of deceased users should be void, as
it offends the principle of universal succession.

On the other hand, one can argue that highly personal elements of
the estate, such as private e-mails and personal messages, should not be
inheritable by way of universal succession, and should be transmitted to
the next-of-kin, who may exercise the post mortem personal rights of the
deceased.!!? Thus, the next-of-kin should always be entitled to access
the accounts, so as to exercise the personality rights of the deceased.

The right to the free development of personality requires control
over who is privy to each piece of information which the user provides.
In fact, the secrecy of personal data and the subject’s power of control
over them constitutes a guarantee of the right to the free development
of personality, against any interference from third parties.!*3 To protect
their autonomy, users must have the right to have their personal data
deleted.!'* Martini deepens this perspective by explaining that if one

10 HgrzoG (2013), p. 3750. At least twelve European states protect the deceased’s data,
HaRrBINJA (2022), p. 77, based on an oral presentation delivered by McCallig.

1 Paras 28-30 of the BGH 12 July 2018, NJW 2018, 3178.

112 This view is supported, amongst others, by Hoeren (2005), p. 2114, and Brinkert, Stolze
and Heidrich (2013), p. 155.

13 GomEs CaNoTILHO and VITAL MOREIRA (2014), pp. 464-46S5.

114 BERNAL (2014), p. 15.
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cannot trust that their data will continue to be protected after death, this
restricts their personality development even during their lifetime, which
is why the provider should not be allowed to transmit any highly per-
sonal data without a corresponding will of the deceased.!*® This reminds
one of the Dropbox’s terms and conditions which require a valid court
order certifying that it was the deceased’s desire that the heir has access
to the files in their account after death.t*® Without going so far as requir-
ing a court order, Martini suggests that the providers should be legally
obliged to give their users the option of determining how the content of
the account is to be dealt with after their death, by setting their accounts
accordingly.!'” Interestingly, Harbinja compares the post-mortem control
which should be granted to individuals concerning their personal data
to the control over property which is given to them through the concept
of testamentary freedom.!!8

In accordance with this view, article 85 of the French Loi Informa-
tique et Libertés allows the users to define some guidelines relating to
the preservation, withdrawal and communication of their personal data
after their death. The directives concerning the processing of personal
data should be registered with the data controllers and must be subject
to the specific consent of the person concerned. In the absence of guide-
lines or of mention to the contrary, the heirs of the person concerned
may have access to personal data to the extent necessary for the organ-
ization and settlement of the estate of the deceased, and to ensure that
the data controllers are aware of the deceased’s death.!!® Following the
same principles, Section 2-n of the Italian Personal Data Protection
Code stipulates that processing rights concerning the personal data of

115 MARTINT (2017), p. 1149.

116 DROPBOX.

N7 Ibid., p. 1154.

18 HARBINJA (2022), p. 61. BaANTA (2016), p. 990 also argues that “the law must ensure
that succession principles honoring testamentary intent apply to privacy as well as property
rights.” However, one must note that succession laws, with its typical family law protection,
does not allow the testator to exclude assets from the estate, whereas we will argue here that
the user can request the deletion of some accounts. This is because the existence of property
is not ‘secret’, or at least not to the same extent, as some data stored online can be.

119 Tegislation no. 78-17, of 6 January 1978, of informatics, documents and freedoms, as
amended by legislation no. 2018-493, 20 June 2018.
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deceased persons may be exercised by any entity having a vested interest
or acting to protect the data subject. However, such exercise shall not be
allowed if the data subject has banned it expressly by means of written
statement submitted or communicated to the controller with regard to
the direct offer of information society services.*2°

How would such an unequivocally expressed, specific, free and
informed manifestation of consent be transmitted? The reason why the
French rules require a specific consent of the person concerned is to
avoid the risk that Courts consider that such choices were not specifi-
cally communicated or negotiated. In the abovementioned case, the Ger-
man Federal Court held that the provisions on memorialization were not
part of the contract because the user did not expressly consent to them,
as they were only available in Facebook’s help section and not directly
offered at the moment the contract had been concluded.*?! Accordingly,
the Court of Rome expressed the view that the mere adherence to gen-
eral terms and conditions does not meet the required standard.'?? But
although it seems like the activation of the options made available to
registered users by information society service providers fulfils this crite-
rion, it may be difficult to ascertain whether the user specifically selected
an option when that option corresponds to the default setting.

Moreover, both jurisdictions establish the rule that the user should
transmit its intentions as to the destination of the personal data to the
data controller, who is the entity making those intentions effective. The
data controller is the person or entity that determines the purposes and
means of personal data processing.'?® In fact, the GDPR is based on
the underlying assumption that in relation to each personal data point
there is at least a person — the data controller — whom data subjects can

120 The Italian personal data protection code containing provisions to adapt the national
legislation to general data protection regulation (Regulation (EU) 2016/679) (‘GDPR),
approved by Legislative Decree no. 101 of 10 August 2018.

121 Paras 28-30.

122 Tribunal of Rome, 8% civil section, 10 February 2022, commented by BoNETTI, 2022.

123 Article 4(7) of the Regulation (EU) 2016/679 of the European Parliament and of the
Council of 27 April 2016 on the protection of natural persons with regard to the processing
of personal data and on the free movement of such data, and repealing Directive 95/46/EC
(General Data Protection Regulation), of 27 April 2016, thereinafter “GDPR”.
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address to enforce their rights under EU data protection law.'?4 Here,
a distinction must be made. When an entity relies on a decentralized
ledger to provide a service, e.g., to manage the clients’ accounts or to
automate payments, through a permissioned ledger or through the pro-
vision of an application layered in a permissionless ledger, such entity
determines the means of personal data processing, and qualifies as a
data controller.'?> When, however, the user engages directly with the
distributed ledger infrastructure level, it is not an easy, or even feasible,
task to determine who the data controller is.12¢ As a consequence, there
are cases in which users might not be able to exercise their declaration
rights. Moreover, even when there is an entity who provides a service
through a decentralized ledger, does it have enough control over the
latter to erase the data which are distributed through the nodes of the
ledger?

Finally, if the user expresses the intention of having the personal
information of the account accessible by a certain person or, contrarily,
not accessible to certain persons, the effectiveness of such right is left
on the providers’ hands, which needs to adopt legitimacy measures to
ensure that the person required to access the data is the person to whom
the user intended to grant access to, and which may not have the means
to contact such persons directly in case the latter does not do so, or in
case the contact details change.

This demonstrates the difficulties faced by the users to exercise
the right of disposition over the personal data of the accounts, and the
importance of having a well-defined way to exercise such a right. We
argue that if the user sets the private keys or the assets to be directly
transferred to a certain entity, the deceased has authorized the latter to
access its private information. It should also be presumed that this does
not authorize anyone else to access the information. As a consequence,
the implementing nature of a smart contract is an efficient method to
dispose of the personal data of the ledger accounts, and actually even of
other digital accounts.

124 Finck (2019), p. 1.
125 Ibid., pp. 38 and 44.
126 Ibid., p. 45.
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The European Union GDPR does not deal with the processing of
personal data of deceased persons, delegating such issue to the Member
States.?” However, article 6, no. 1, of the GDPR, has two subparagraphs,
b) and f), which, at a first glance, could affect the deceased’s right to dis-
pose of his/her personal data incorporated in the assets.

Starting with subparagraph b), it states: “processing shall be lawful
only if and to the extent that at least one of the following applies: (...)
b) processing is necessary for the performance of a contract to which
the data subject is party or in order to take steps at the request of the
data subject prior to entering into a contract.” The GDPR establishes
that “processing” includes retrieval, consultation, use and disclosure.!?®
Then, some authors rely on subparagraph b) to argue that heirs can
access the deceased’s accounts because that is necessary to effectively
takeover the contracts inherited.'?° However, the “data subject” is the
individual to which the personal data contained in the account refers to
and when the heir inherits the account, he/she may become a party to
the contract, but he/she is not the data subject. As a consequence, when
subparagraph b) refers to the performance of a contract to which the
data subject is party to, it does not apply to the heir.

Moreover, succession on the patrimonial part of the contract does
not require access to the account. It can occur that the person who is
entitled to the patrimonial value of assets stored in an account is not
the same to whom the right of access to the account’s private content
was granted. When smart contracts are invalid as wills or when the pro-
visions of the will violate the mandatory rules of succession, such that
the estate distribution needs to be rearranged, the right of access may be
transmitted to persons who are not heirs or legatees. One would say that
whoever is in charge of distributing the inheritance estate should try
to allocate the patrimonial assets to the beneficiaries of the consent as
far as possible. If this is not possible, one could still argue that, in many
cases, there seems to be a way for the heir to enjoy the patrimonial value
of the assets, without accessing the account. This seems similar to the
situation in which the right of property is limited by a right of usufruct?

127 See Recital 27 of the GDPR.
128 Article 4 of the GDPR.
129 p’ARMINTO MONFORTE (2020), p. 105.
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The person who was given access to an account containing personal
information (or the service provider, if the testator did not expressly
order the release during his/her lifetime), should be able, and obliged, to
transfer to the heir (only) the patrimonial content of the account. Then,
that person or the provider must separate the patrimonial content of
an account from the highly personal data in a fiduciary capacity, and
protect the personal data after death against everyone. This resembles
the case of the Iranian writer Marsha Mehran, author of an internation-
ally renowned bestseller entitled Café Babilonia, who used the cloud of
Google Drive for both professional and personal purposes. When the
heirs requested Google to verify that inside the cloud, used daily by the
writer, were not other literary works, Google gave her father a CD with
her writings stored in the Cloud.!3°

Subparagraph f) of article 6, no. 1, of the GDPR states that process-
ing is lawful if it “is necessary for the purposes of the legitimate interests
pursued by the controller or by a third party, except where such interests
are overridden by the interests or fundamental rights and freedoms of
the data subject which require protection of personal data, in particu-
lar where the data subject is a child.” Here, one must consider the Court
of Rome’s reasoning, regarding section 2-n of the Italian Personal Data
Protection Code, that the processing rights concerning the personal
data of the deceased, when exercised by any entity having a vested inter-
est, arise iure propriu in the sphere of that entity, which means that such
rights are based on their own independent interest (and not in the inter-
est of the deceased).!3! In the case in question, the wife required access
to her deceased’s husband account based on “family reasons worthy
of protection”, such as the need to recover videos and images of emo-
tional content, also for the benefit of the couple’s daughters who were
still young.!3? This is relevant because it demonstrates that the will of
the user regarding the destination of the personal data contained in the
assets should relate only to his/her privacy right, and does not concern
other conflicting rights. In any case, we tend to defend the view, which
is generally subjacent to Martini and Harbinja’s perspective, that the

130 Jbid., p. 55.
131 Tribunal of Rome, 8% civil section, 10 February 2022, commented by (Bonetti, 2022).
132 Ibid.
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right to define the destination of personal data is underpinned on the
autonomy of the user, whose rights should prevail over the interests of
the family members.

Finally, one must acknowledge that if the deceased has stated his/
her intention of “being forgotten”, in the sense of desiring that the
account is closed, there is no one left who can sue the data controller for
not deleting the data. This problem can, however, be solved. Catalonia,
for example, added a rule to the fourth book of its Civil Code providing
that users can designate a person to carry some of the following actions:
notify digital service providers of their death, request digital service pro-
viders to cancel their active accounts, request the digital service provid-
ers to activate the policies established for the cases of death, etc.*3? For
an agency agreement to be valid, the designation must be accepted, by
the agent, before the user dies, even if the performance of the obliga-
tions is to occur post mortem. Exceptionally, it is possible, through a will,
to make the acceptance of a testamentary donation dependent on the
performance of specific obligations. As argued above, because there are
cases in which it may not be feasible to determine who the data con-
troller is, the users may find that their rights can only be protected if a
fiduciary can access the account and delete it, or the private information
contained in it. For that, setting a smart contract to transfer the private
keys to the fiduciary might be instrumental.In sum, when the private
keys or the tokens are transferred with no other reference or explana-
tion, one could only assume that the user consents that the recipient has
access to the personal content associated with the respective account.
Beyond that, and in the absence of an additional clarifying declara-
tion, as the last paragraph shows, one cannot grasp why and for which
purpose the assets have been transferred. It might be that the transfer
occurs so that an agency agreement can be complied with, as when the
recipient is a fiduciary who must exercise the data rights of the deceased
(for example, requiring the deletion of data from the data controller),
or it might be that the transfer occurs because the deceased effectively
wants to definitely dispose of such rights in favour of the recipient.

133 Article 411-10, amended by Law 10/2017 of June 27, on digital wills and modification of
the second and fourth books of the Civil Code of Catalonia.
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6. The self-implementing nature of blockchain wills

Roman law systems generally forbid agreements as to succession
(pactos sucessdrios and patti successori, in Portuguese and Italian, respec-
tively). An agreement as to succession is “an agreement, including an
agreement resulting from mutual wills, which, with or without consider-
ation, creates, modifies or terminates rights to the future estate or estates
of one or more persons party to the agreement.”3* These agreements are
concluded during the life of both parties, and therefore cannot in prin-
ciple be revoked, but their effects occur upon death.'?> In Roman law
systems, individual freedom prevails, in such a way that persons must
be able to dispose of their assets upon death however and whenever they
choose, which is why at least in Spain, Italy, France, Portugal, Belgium,
Greece, Luxembourg and the Netherlands agreements as to succession
are forbidden.136

From this point of view, because wills only produce effects when the
succession is opened and they may be revoked at any time until then,
they represent in many legal systems the only expression of intent capa-
ble of affecting the assets of a person after their death.*®” Following the
same reasoning, transmortem donations should be considered valid.
Although they are concluded and produce effects during the life of the
donator, they are revocable by the donator through the inclusion of reso-
lution clauses and clauses through which donators reserve their right to
transmit the goods.!3®

134 As defined by the article 3.1. b) of Regulation (EU) No 650/2012 of the European Par-
liament and of the Council of 4 July 2012 on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforcement of authentic instruments in mat-
ters of succession and on the creation of a European Certificate of Succession, of 4 July 2012.
135 RODRIGO RODRIGUEZ (2016 b), p. 382.

136 Ibid., p. 384, explaining as well that there are certain exceptions, in the context of mar-
riage agreements. Exceptionally, in systems inspired by German legal tradition, which
includes Austria, Germany and Switzerland, contractual succession is valid, with the effect
that the deceased may appoint an heir, grant legacies and impose testamentary burdens by
contract. Nevertheless, it seems that these contracts are restricted by several legal require-
ments, such as the fact that they must be concluded before a notary, ibid, p. 385.

137 RoDRIGO RODRIGUEZ (2016 a), p. 370.

138 (Lobo Xavier, 2016, p. 2010)
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As mentioned above, the private keys are the reference object for
inheritance law, as they grant the actual power of disposal over the
tokens to the holder. This can be problematic because self-implement-
ing smart contract wills transfer assets of the inheritance estate to a par-
ticular recipient.

Formally, smart contract wills cannot be classified as agreements as
to succession if the recipient is not a party to the smart contract. To be
more precise, in cases where there was a previous agreement between
the user and the recipient with the effect of constituting the latter as an
agent of the former, this would not offend the prohibition because the
nature of the smart contract as an act of disposition is excluded. In all
the other cases in which the smart contract is accompanied by an expres-
sion of intention to definitely transfer the assets, or when the transfer
is unaccompanied by any sort of explanation, one must notice that the
recipient may not be a part of the smart contract. As mentioned in sec-
tion one, a smart contract may be set as a code, to transfer the assets
to a beneficiary, as a person external to the system, who did not sign or
previously agree with the setting of the software. When the beneficiary
does not need to have any active role or intervention in the setting of a
smart contract, there is technically no agreement as to succession. Until
the transfer, smart contracts are revocable, as the user who wants to
change the will can freely do so with minimal time wastage.!3° For these
reasons, there is no formal violation of the prohibition of celebration of
agreements.

There is also no other participant who is a party to the contract.
Even in permissioned ledgers, there is no entity with involvement in
the process. Therefore, there is no contract for the benefit of third par-
ties. Nonetheless, even if there was, life insurance contracts which are
concluded by someone (who dies) in favour of a certain beneficiary are
considered valid. The death of the policyholder determines the moment
when the pecuniary amount is transferred to the beneficiary but is not
the cause of such a transfer. What causes the acquisition is the insur-
ance contract itself.14° For that reason, in that case, inheritance law does
not apply, even if the appointment of the beneficiary is done in the will,

139 SHAH etal. (2020), p. 414.
140 TLoBo XAVIER (2013), p. 9.
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and the transmission must be considered as a donation made during the
life of the deceased.!4!

The situation here seems more complicated because there might
not be a cause for the transfer. That is, while on a life insurance contract
the transfer is grounded on that contract, here we have three options: (i)
having a smart contract accompanied by an expression of intention to
definitely transfer the assets, i.e., a will, which complies with the formal
requirements, (ii) having the same will, but which does not comply with
formal requirements, and (iii) having a smart contract that, upon the
death of the user, transfers the private keys or the tokens automatically
to a recipient, without any apparent explanation for that transfer.

In the first case, there is a cause for the transfer, the will. The will
is part of an official estate distribution, whose validity will be checked.
Then, the smart contract operates a transfer of the private key to the pre-
sumed successor or legatee, but it may turn out that, in the end, the latter
must not be the legal successor to that asset. For instance, the transmis-
sion of certain assets can offend compulsory portions, and certain assets
cannot be transmitted, for example licensed digital assets.'4> Then, the
user grants possession of the assets to the presumed successors, but the
title is merely ‘provisory’ because it can still be reverted by a court order.
This does not seem to offend national regulations. In some European
countries, like Germany, France and the Netherlands, even though the
legal successors acquire the estate directly and immediately upon the
successors’ death, successors are given a subsequent right to disclaim
the acquisition of the inheritance,'*?® which reinforces the idea of the
legality of a provisory title. In countries where the devolution of inher-
itance does not take place automatically, but requires an acceptance by
the legal successors, such as Portugal, Italy, Austria and Spain,'4* the

41 Ibid., p. 11.

142 pPARMINIO MONFORTE (2020), p. 75. the user may have the right to use some digital
goods, e.g., computer programs, databases, musical pieces, etc., through a license. Licensed
digital assets cannot normally be transferred mortis causa and, therefore, do not become part
of the hereditary estate. Exceptionally, a license agreement can confer a right of ownership to
a copy of software, as resulted from the European Court of Justice Case C-128/11 (UsedSoft
GmbH v Oracle International Corp.), 3 July 2012.

143 KROPPENBERG (2012).

144 Thid.
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definitive transfer will also depend on that acceptance (which cannot
in principle result from the mere receipt of the token on the beneficiar-
ies” account). Until then, the estate may be administered by the persons
appointed as heirs. Then again, the ‘provisory’ grant of possession does
not offend the law because it resembles an administration before the
legitimate acquisition of title. Actually, by having access to the token,
the presumed successors may determine whether or not they want to
accept the legacy. The automatic transfer of the private key or the tokens
to the presumed heir(s) is advantageous, given that the process of open-
ing and distributing the inheritance is very time-consuming, jeopard-
izing the value of volatile assets. Indeed, cryptoassets are volatile to a
significant extent, and substantial price gains but also losses can occur
in a short time, with detriment to the heirs, given that the value of the
estate and the determination of compulsory portions is calculated at
the time of death.#® Moreover, assets can have a ‘dynamic’ nature (for
example, if they provide voting rights in a large decentralized organiza-
tion),*® which is incompatible with having to wait for the probation of
a will, which approximately takes up to six months, even if there are no
objections.*”

In the second case, because the will is invalid, the transfer of the
private key or of the token cannot produce any legal effects. Of course,
the death of the user will open an official inheritance process, the result
of which might be to definitely attribute the token to the recipient. How-
ever, until then, he/she merely detains the token. If the final allocation
of goods, resulting from that official “offline” inheritance law process,
does not allow the beneficiaries to keep the assets, they still bear no civil
or criminal liability if they did not conceal them, and are merely obliged
to return the assets to the legitimate heirs. More precisely, the detention
of assets does not equate to concealment, as long as the administrator
and the other heirs know of the existence of those assets.!*® It is certainly
true that the value of the assets may have been dissipated until then, but
national legislations already seem to have an answer to these problems.

145 yoN OERTZEN, BIERMANN and LINDERMANN (2022), p. 769.
146 SHAH et al. (2020), p. 408.
147 SREEHARI et al. (2017), p. 203.

148 See, for instance, article 2096.° of the Portuguese Civil Code.
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For example, Section 533 of the Italian Civil Code states that “the heir
may request recognition of his/her inheritance status against anyone
who possesses all or part of the assets of the estate in the capacity of
heir or without any title whatsoever, with a view to obtaining the restitu-
tion of these assets,” which is followed by article 535: “the provisions on
possession also apply to the possessor of inherited property as regards
the restitution of fruits, expenses, improvements and additions. A pos-
sessor in good faith who has also disposed of an item of the estate is
only obliged to return the price or consideration received to the heir. (...)
A bona fide possessor is one who has acquired possession of the hered-
itary property in the mistaken belief that he/she is the heir. Good faith
does not apply if the mistake is due to gross negligence.”

Finally, concerning smart contracts which, upon the death of the
user, transfer the private keys or the tokens automatically to a recipi-
ent, without any apparent explanation for that transfer, the previous
reasoning applies. Again, it might be that the transfer occurs so that an
agency agreement can be complied with, or it might be that the trans-
fer occurs because the deceased effectively wants to definitely dispose of
such rights in favour of the recipient. We are reminded of the Liechten-
stein’s regulation which differentiates between the legal (valid) holder of
the power of disposal of a token and the person possessing the right of
disposal (as anyone gaining the de facto power over the keys), but which
establishes the rebuttable presumption that the holder of the power of
disposal is also the person entitled to dispose. This is similar to the pre-
sumption that joint holders of a bank deposit contract are co-owners,!4°
which is rebuttable if one proves that the money originally belongs to one
of them. Nevertheless, if it is proven that the deposited amount belongs
exclusively to one of the account holders, it cannot be presumed that
there has been a donation of the respective amounts to the other account
holders, and they must be considered mere holders of the money, unless
it is demonstrated that the owner intended to assign those amounts to
the other party. In fact, “the mere constitution of a bank deposit in the
joint name of the donor and one or more persons, so that they may act
as joint depositors, does not necessarily represent a donation, as long

149 See, for example, articles 1403.°, no. 2, in general, and 513.°, of the Portuguese Civil
Code.
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as the intention of the owner of the deposited money is not known. In
itself, the business transaction is a colourless assignment which may be
based either on a loan or a donation or on a pure mandate, etc.”'*° Here,
too, the user who transfers the token or the private keys does not neces-
sarily want to dispose of them in the recipient’s favour, but may aim to
constitute the latter as a fiduciary agent. Applying the banking deposit
principles to the ledger system, where all the transactions are recorded,
it is easily proven that the recipient was not the owner before the time
of the deceased’s death, but the transfer is not a post-mortem donation.
As in the previous case, such a mere transfer seems acceptable under
the current legislation, and the recipients become mere holders of those
assets.

Of course, one cannot ignore that there may not be a public body
with access to the permissioned ledger, and therefore it is undeniable
that, left unregulated, smart contracts can be used to circumvent imper-
ative regulations.'>!

7. Limitations and dangers posed by blockchain wills

A will contains the very last intentions of the testators and takes
effect when they can no longer be questioned as to their intentions. It is
of the utmost importance to ensure that wills are not lost or corrupted,
and that they reach the knowledge of the heirs. For the reasons given,
decentralized ledgers seem an extraordinarily good way to keep the
integrity of wills and ensuring that they are taken into account. How-
ever, these effects may also be jeopardized.

The self-implementation feature of blockchain wills may not work if
the testamentary beneficiaries have changed their contact information
(making them untraceable) or passed away. Similarly, the assets may not
be transferred at all if there is an error in the death certificate that causes
it not to match the information of the ledger, if the human oracle does
not comply with its function or if the automated oracle does not work,

150 Pires de Lima and Antunes Varela (1992), p. 238.

151 Moreover, one can question if the Administrator can calculate the value of the digital
assets if it does not have access to them. But it would seem possible for the beneficiary to
merely show the content to the Administrator, and then change the key again.
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or becomes unavailable, thus locking the funds into a smart contract
that will never automatically trigger. In fact, no one can guarantee that a
ledger will still be available at the time of the testator’s death. If another
ledger shows higher performance or rewards for network nodes, the
majority of nodes would dismiss the original ledger and move to another
one.!*?

Moreover, there are cases in which the assets will be transferred, but
in such a way that does not correspond to the testator’s will. For exam-
ple, if the oracle malfunctions, or if the smart contract rules are not rig-
orous, the assets may be irrevocably transferred to some third person
whom the testator does not trust. Suppose, for example, that the code
is triggered when someone with the same name and date of birth in the
area dies. In these cases, the money could be transferred to the benefi-
ciary while the testator is still alive, thereby making the latter lose access
to the assets.?®3

Finally, an ill-intentioned person could perform a coordinated attack
in or on multiple platforms inspected by the oracles,’* and in such a
way gaining access to the private keys, as well as to private information.

Again, the intervention of public authorities, which would require
the insertion of wills in a permissioned ledger, could solve some, but
not all, problems. For instance, through a multi-signature process, the
execution of the implementing feature of the smart contracts could be
preceded by an authorization of a public authority which would only
verify whether the address information of each beneficiary is correct, if
the account of the testator has enough balance to allow for the transfer,
etc.15°

152 GATTESCHI, LAMBERTI and DEMARTINT (2019), p. 57.

153 Ibid., p. 44. As the others make note, should Testators want to have an additional assur-
ance, they could decide to rely on more than one oracle and let the smart contract trigger the
transfer only when a variable state change is confirmed by the majority of oracles. The idea is
that a faulty oracle would be prevented by the others from injecting the wrong information on
the blockchain. However, it seems to us that this also increases the possibility that a transfer
does not occur when one of the oracles is unavailable and thus does not recognize that a cer-
tain condition occurred.

154 Ibid., p. 56)

155 CHEN etal. (2021), p. 11.
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Conclusions

This article has presented the potentialities of distributed ledgers
as registration and storage tools, in which real-world wills can be pro-
tected against tampering and accidental destruction, and can even be
transferred to the competent public authorities at the time of the death,
thereby guaranteeing that wills are taken into consideration, and allow-
ing an opportunity for interconnecting wills registers, nationally or
internationally.

Although this dimension of blockchain wills certainly represents an
advantage, the most innovative and beneficial aspect of distributed ledg-
ers is their capacity to solve a problem that the latter themselves pose,
which is that the holder of assets registered in the ledger needs to trans-
fer the private keys that grant access to those assets at the time of death,
for they are part of the inheritable estate, but cannot transfer the private
keys before that moment, to avoid jeopardizing the user’s own right of
enjoyment.

Particularly, distributed ledgers allow for the creation of smart
contracts through which the private keys (included in one or more doc-
uments) or the tokens can be automatically transferred to the heirs at
the time of death. When these smart contracts are accompanied by an
expression of intention to definitely transfer the assets, they constitute
proper wills.

The majority of the European countries accept holographic wills,
and the eIDAS Regulation establishes that a qualified electronic sig-
nature is legally equivalent to a handwritten signature, which can lead
to the conclusion that wills can be validly constituted in permissioned
ledgers recognized as trust service providers. However, this article has
argued that, in the particular context of some jurisdictions which require
witnessing or authentication of documents and, more generally, in
attention to the particularisms of the inheritance scenario, it could be
beneficial to ensure that blockchain wills are approved by third parties,
following a human interaction between those third parties and the testa-
tor, through which the intention of the latter to dispose of the assets can
be established.

Further, it has been advocated that users should have an unre-
stricted right to dispose post-mortem of their private data contained in
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the digital tokens. Considering the difficulties faced by the users to une-
quivocally and expressly consent that third parties have access their pri-
vate accounts or, contrarily, oppose it, it has been argued that setting a
smart contract to automatically transmit the private keys or tokens to a
certain user is an unequivocal manifestation of consent for that user to
access the corresponding private information, with exclusion of all the
other persons, including the heirs.

It has also been claimed that succession on the patrimonial part of
the contract does not require access to the personal data of the account.

Subsequently, this article highlighted the advantages resulting from
the automatic grant of the power of disposal over the tokens to a certain
person upon the death of the user, and concluded that such a process
does not violate the prohibition of conclusion of agreements as to suc-
cession, while having attempted to define the legal position of such per-
sons before a final official distribution of the estate confirms, or not, that
the beneficiary who had been given access to the token through a smart
contract wills is legitimately entitled to it. Finally, it has highlighted
some of the limitations and dangers posed by blockchain wills.
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Bens comunitarios: aproveitamento de bens nao
publicos por comunidades locais

BERTA GONCALVES*

N3o € dos teus bens que tu das aos pobres, € uma pequenina par-
cela do que lhes pertence que tu lhes restituis, porque ndo € um bem
comum dado para uso de todos que tu usurpas so para ti.

(Santo Ambrdsio)

Resumo: A utilizacdo dos recursos naturais por pequenas comu-
nidades parece ter caido no esquecimento das nossas populagdes que
deixaram de compreender a necessidade de utilizagdo comunitdaria de
bens que pertencem a todos e que devem servir todos aqueles que deles
necessitam. Exemplo dessa utilizacdo sdo os chamados terrenos baldios
— regulados pela Lei n.° 75/2017 de 17 de agosto — terrenos que perten-
cem a uma comunidade local composta pelas pessoas que tenham uma
ligacdo ao local onde estes imdveis comunitarios se localizem e que ser-
vem propdsitos comuns, em regra apascentacio de gados, de recolha de
lenhas e de matos, de culturas e de cacga, de producéo elétrica e de todas
as suas outras atuais e futuras potencialidades econdémicas. Integram o
setor cooperativo e social do Estado e, ndo obstante tratar-se de um bem
comunitario, ndo € suscetivel de apropriacio individual nem pode ser
considerado bem do dominio publico. Fala-se de uma terceira forma de
propriedade, a propriedade comunitaria, em que o seu propdsito ndo é
conceder direitos individuais a cada um dos seus titulares, mas sim que
todos deles se possam servir de acordo com o uso previamente definido
pela comunidade. Ainda que, aparentemente, exista alguma relutancia
neste entendimento, os terrenos comunitarios mais nao sdo do que bens

* Doutoranda na Universidade Catdlica Portuguesa, Faculdade de Direito, CEID.
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comuns, parcelas de terreno destinadas a satisfazer as necessidades de
uma coletividade.

Abstract: The use of natural resources by small communities seems
to have fallen by the wayside of our populations who have ceased to
understand the need for the community use of assets that belong to all
and should serve all those who need them. An example of this use is the
so-called common land — regulated by Law No. 75/2017 of 17 August
- land that belongs to a local community made up of people who have
a connection to the place where these communal properties are located
and that serves common purposes, as a rule grazing cattle, gathering
firewood and brush, growing crops and hunting, electricity production
and all its other current and future economic potential. They are part
of the State’s cooperative and social sector and, although it is a commu-
nity asset, it is not susceptible to individual appropriation and cannot
be considered an asset of the public domain. We speak of a third form of
property, collective property, in which its purpose is not to grant indivi-
dual rights to each of its holders, but rather that all may use them accor-
ding to the use previously defined by the community. Although there is
apparently some reluctance in this understanding, community land is
nothing more than common property, parcels of land intended to meet
the needs of a collectivity.

Key words: «baldios»; collective property; local community assets.

I. A utilizacio pelas pequenas comunidades de terrenos comunita-
rios tem os seus primordios no feudalismo, mas o egoismo e o egocen-
trismo mais presentes nas sociedades do século xx e xx1 eliminaram do
pensamento dos seres humanos as ideias de partilha e utilizagdo comu-
nitaria de bens em comum, de bens que podem néo ser da titularidade
exclusiva de ninguém, que podem e devem ser de todos (ou, melhor, ser-
vir para aproveitamento de todos).

E neste sentido, reconduzindo-nos 4 ideia de «bem comum», que
se fard uma breve exposicdo sobre a existéncia de terrenos que perten-
cem a uma comunidade e servem propdsitos comuns — os terrenos ditos
baldios.

A regulamentacdo da utilizagdo por pequenas comunidades —
enquanto coletividade de pessoas — de parcelas de terreno denominadas
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terrenos baldios, para aproveitamento dos seus recursos encontra
os seus primoérdios nas ordenagdes manuelinas e filipinas. Assim se
lhe refere Jost VELHO (citando as Ordenaces Manuelinas [L. IV, Tit.
LXVII, 8] e Filipinas [L. IV, Tit. XLIII, 9]) «[...] os baldios originam na
“necessidade que os povoadores livres de uma aldeia rural, vivendo da
exploracdo familiar da pequena propriedade, tinham de dispor de vastos
espacos incultos, onde pudessem encontrar as actividades complemen-
tares da actividade agraria.” Assim mesmo se prescrevia nas Ordenacgdes
Manuelinas [L. IV, Tit. LXVII, 8] e Filipinas [L. IV, Tit. XLIII, 9]: para
“os haverem por seus ou por seus os coutarem e defenderem em proveito
dos pastos e criacdes e logramento de lenha e madeira para as suas casas
e lavouras”, porque “proveito comum e geral € de todos haver na terra
abastanca de pao e outros frutos»*.

Desde entao, e até ao Estado Novo, que se compreendia que os bens
comuns ndo eram suscetiveis de apropriacdo individual e a sua titulari-
dade era atribuida a uma generalidade de pessoas ligadas por um deter-
minado vinculo, em regra associado a sua residéncia®. Entre 1933 e
1974 o Estado apropriou-se destas parcelas de terreno que passaram a
integrar os bens do dominio estadual e sé em 1976 é decretada a sua
entrega as comunidades que deles venham a usufruir (nos termos do
Decreto-lei n.° 39/76, de 19 de janeiro).

Atualmente regulados pela Lei n.° 75/2017 de 17 de agosto® — bal-
dios e demais meios de producido comunitdria — definem-se como «os
terrenos com as suas partes e equipamentos integrantes, possuidos
e geridos por comunidades locais» [artigo 2.°, alinea a)]. «Os baldios
constituem, em regra, logradouro comum dos compartes, designada-
mente para efeitos de apascentacio de gados, de recolha de lenhas e
de matos, de culturas e de caga, de producéo elétrica e de todas as suas

L In VELHO, José C. Vegar Alves, «Os Baldios — Um passado com futuro», Universidade do
Minho - Escola de Direito.

2 Conforme dispde o artigo 381.° do Cddigo Civil de 1867: «Sdo comuns as cousas naturaes
ou artificiaes, ndo individualmente apropriadas, das quaes so6 € permitido tirar proveito, guar-
dados os regulamentos administrativos, aos individuos comprehendidos em certa circuns-
crip¢do administrativa ou que fazem parte de certa corporagdo publica. Pertencem a esta
categoria: 1.° os terrenos baldios, municipaes e parochiaes».

3 No presente trabalho sera feita a andlise deste regime, na sua atual redacédo, sempre que se

pretender referir diploma distinto serd expressamente mencionado.
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outras atuais e futuras potencialidades econdmicas, nos termos da lei e
dos usos e costumes locais». — artigo 3.° — falamos, entfo, de parcelas de
terreno que serdo utilizados por uma determinada comunidade — cons-
tituida pelos compartes — para os fins comuns por eles definidos. Neste
sentido, estes terrenos nao sdo suscetiveis de apropriagdo individual e,
como tal, estdo fora do comércio juridico?, ndo sendo possivel a sua aqui-
sicdo por qualquer meio, nem mesmo por usucapio (artigo 6.°, n.° 3).

Os compartes sdo os titulares destas parcelas de terreno, corres-
pondendo as pessoas singulares com residéncia na area onde estes se
situam, podendo, no entanto, ser atribuida esta classificacdo a residen-
tes fora da freguesia onde se localizam os imdveis, mas que pelos usos e
costumes tenham interesse na sua exploragdo®. O conjunto de compar-
tes, que possuem e gerem os terrenos ndo individualmente apropriaveis,
constituem a comunidade local [artigo 2.°, alinea ¢)], entidade coletiva
sem personalidade juridica, mas com personalidade judiciaria, a quem
é conferida a possibilidade de registo no Registo Nacional de Pessoas
Coletivas (artigo 4.°).

O beneficio gerado pela utilizacdo do terreno € insuscetivel de
divisdo pelos compartes, devendo ser aplicado a favor da comunidade,
na sua valorizacdo ou em qualquer outro interesse coletivo, definido
enquanto tal pelos seus titulares — artigo 14.°

As parcelas de terreno a que nos referimos estio sujeitas a registo,
nos termos do artigo 8.°, constando como «imdvel comunitario».

N2o obstante, a necessidade de utilizacdo destas parcelas de terreno
para a economia local ser incontornavel, existe uma tendéncia para se
negar a sua existéncia, confundindo-os com bens do dominio publico e
bens do dominio privado.

II. Estes bens comunitarios, integram o setor cooperativo e social e
encontram tutela fundamental no artigo 82.°, n.° 4, alinea b) da Cons-
tituicdo. Nos termos deste dispositivo, os terrenos baldios, integram um
terceiro setor ou setor da economia social a que é atribuida a caracteris-
tica particular e distintiva de, nas palavras de Gomes Canotilho e Vital

4 Veja-se a este propdsito a definicao de coisa estabelecida no artigo 202.° do Cddigo Civil.
5 Artigos 2.° alinea a), 7.° A residéncia para este efeito afere-se pelos cadernos de

recenseamento.
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Moreira, «[...] abranger todas as formas de exploracdo dos meios de pro-
ducdo que, além da circunstancia residual de nido serem publicas nem
movidas pelo lucro privado, se caracterizam pelo facto de ndo obedece-
rem a légica da acumulacio capitalista [...]»° a que se atribuiu a funcéo
de esbater a distingdo entre a propriedade dos meios de producéo e os
destinatdarios dos bens.

A Constitui¢do confere, nestes termos, ao que parece, uma tutela
acrescida e distinta quer propriedade privada quer do dominio publico
aos terrenos baldios.

Reforca esta ideia a divisdo clara entre setor privado, setor publico e
setor cooperativo e social — no qual se integram os baldios — estabelecida
no artigo 82.° da Constituicao: «2. O sector publico é constituido pelos
meios de producdo cujas propriedade e gestdo pertencem ao Estado ou a
outras entidades publicas.»

Ainda neste sentido, os terrenos baldios nido sao bens do dominio
publico, desde logo porque ndo sdo definidos e regulados enquanto tal
pelo Decreto-Lei n.° 280/2007, de 7 de agosto, nos termos do qual, sdo
bens do dominio publico todos os imdveis «classificados pela Constitui-
¢do ou por lei, individualmente ou mediante a identificacio por tipos»’,
cuja titularidade «pertence ao Estado, as Regides Auténomas e as autar-
quias locais e abrange poderes de uso, administracio, tutela, defesa
e disposicdo nos termos do presente decreto-lei e demais legislacio
aplicavel»8.

A titularidade dos terrenos baldios pertence aos seus compartes.

Nao obstante o artigo 37.° da Lei 75/2017 aponte para a utiliza-
¢ao destas parcelas (sempre de forma precaria) pelas juntas de freguesia,
quando nio sejam utilizadas ou fruidas por um perfodo ininterrupto de
seis anos pelas comunidades locais, repare-se que, a gestdo dos terrenos
baldios cabe a comunidade local e esta pode ser feita de forma autd-
noma, em regime de cooperagido com o Estado ou através de delegacio
de poderes nesta entidade.

6 CanoTIiLHO, Gomes J. J. Gomes, e MOREIRA, Vital, Constituicdo da Repiiblica Portuguesa
Anotada — Artigos 1.°a 107.°, Coimbra, Coimbra Editora.

7 Cfr. artigo 14.° do Regime Juridico do Patriménio Imobilidrio Publico, Decreto-Lei n.°
280/2007, de 7 de agosto.

8 Cfr. artigo 15.° do Regime Juridico do Patriménio Imobilidrio Publico, Decreto-Lei n.°
280/2007, de 7 de agosto.



354 ‘ BERTA GONCALVES

Definidos os usos a dar a estas parcelas de terreno, nomeadamente
«apascentacgio de gados, de recolha de lenhas e de matos, de culturas e
de caca, de producéo elétrica e de todas as suas outras atuais e futuras
potencialidades econdmicas», serdo elaborados planos de utilizacdo que
tém como objetivos a utilizagdo racional e sustentavel daqueles recursos,
nos termos dos artigos 10.°e 11.°da Lei 75/2017.

Se os compartes assim o entenderem poderdo administrar os seus
baldios em regime de cooperagdo com o Estado, devendo este assegurar
a elaboragdo dos planos de utilizacdo em tempo util, ndo superior a trés
anos (artigo 12.°), ou delegar os seus poderes de administragdo na junta
de freguesia, no municipio ou em servigo ou organismo da administragdo
direta ou indireta do Estado competente para a modalidade ou modali-
dades de aproveitamento a que a delegacio se reporte (artigo 35.°).

Desta forma, sendo a administracdo dos baldios exercida, em regra,
de forma auténoma e por direito proprio pelos compartes, as entidades
administrativas (quer pertencentes a administracio direta ou indireta
do Estado) s6 poderéo exercer estas funcdes em situacdes excecionais de
administracdo cooperativa ou de delegacdo de poderes.

No que a esta ultima diz respeito sublinha-se que tem de ser forma-
lizada por escrito, dela devendo constar o respetivo prazo e demais con-
dicdes, incluindo os direitos e os deveres correspondentes ao exercicio
dos poderes delegados e as responsabilidades decorrentes da delegacéo
(artigo 35.°, n.).

Constituindo esta forma de administracdo uma situagio excecio-
nal devendo obedecer aos principios que hoje conformam esta forma de
exploracdo comunitdria, em especial o da defesa dos interesses da comu-
nidade local e dos usos por si definidos, a delegacdo de poderes néo
pode determinar uma apropriacdo destas parcelas de terreno nos bens
do dominio da entidade administrativa delegada e a gestdo que deles se
faca sempre terd de conforme a gestdo de um patrimonio auténomo.

ITII. O Cédigo Civil portugués nao define direito de propriedade,
apontando apenas, no artigo 1305.°, para o seu conteido: «o proprieta-
rio goza de modo pleno e exclusivo dos direitos de uso, fruicdo e disposi-
¢do das coisas que lhe pertencem, dentro dos limites da lei e com obser-
vancia das restricdes por ela impostas». MENEZES CORDEIRO (1993)
avanca uma definicdo deste direito real, enquanto propriedade privada,
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assente em trés pressupostos, afetacdo de uma coisa (corpédrea), utiliza-
¢do plena e exclusiva, os fins sdo definidos e servem pessoas individual-
mente consideradas.

Estando os terrenos baldios fora do comércio juridico, néo se recon-
duzindo, por esse motivo, a uma coisa, falham claramente, desde logo,
o primeiro critério. Igualmente e seguindo a ancestral doutrina da per-
tenca, a propriedade privada evidencia a oposicdo entre o que «é¢ meu»
por oposicdo ao que € «dos outros», estando nela refletida uma ideia de
exclusividade da utilizagdo do bem, existindo por consequéncia, uma
subordinacdo a pessoa individual titular deste direito.

Os terrenos baldios sendo insuscetiveis de apropriagdo individual,
ndo cabendo a cada consorte uma utilizagdo exclusiva da parcela de
terreno, apresentam-se no campo diametralmente oposto ao da pro-
priedade privada, podendo falar-se neste contexto, nas palavras de SAN-
Tos JusTo (2012), numa terceira forma de propriedade, a propriedade
coletiva.

Terceira porque € também distinta da compropriedade.

A comunhio de direitos, ou compropriedade, refere-se as situacdes
em que dois ou mais sujeitos sdo titulares do direito de propriedade sobre
a mesma coisa — «existe propriedade em comum, ou compropriedade,
quando duas ou mais pessoas sdo simultaneamente titulares do direito
de propriedade sobre a mesma coisa»®. No caso especifico desta forma
de comunhio, «os direitos dos consortes ou comproprietarios sobre a
coisa comum sio qualitativamente iguais, embora possam ser quanti-
tativamente diferentes; as quotas presumem-se, todavia, quantitativa-
mente iguais na falta de indicacio em contrario do titulo constitutivo»°.

«Os comproprietarios exercem, em conjunto, todos os direitos que
pertencem ao proprietario singular; separadamente, participam nas
vantagens e encargos da coisa, em proporgdo das suas quotas € nos ter-
mos dos artigos seguintes.» — significa isto que cada comproprietario
tem direito a uma quota, a uma parte do todo, dela podendo servir-se —
«na falta de acordo sobre o uso da coisa comum, a qualquer dos compro-
prietarios é licito servir-se dela, contanto que a ndo empregue para fim
diferente daquele a que a coisa se destina e ndo prive os outros consortes

9 Cfr. artigo 1403.°, n.° 1, do Cédigo Civil.
10 Cfr. artigo 1403.°, n.° 2, do Cdédigo Civil.
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do uso a que igualmente tém direito»'!, exercendo poderes exclusivos
sobre a parte, e dela podendo dispor — «0 comproprietdrio pode dispor
de toda a sua quota na comunhao ou de parte dela, mas nido pode, sem
consentimento dos restantes consortes, alienar nem onerar parte especi-
ficada da coisa comumn»!2.

Recorde-se que, nos termos do artigo 14.° da Lei 75/2017, o benefi-
cio gerado pela utilizagao do terreno € insuscetivel de divisdo pelos com-
partes, o que significa que cada comparte néo € titular de uma quota,
de uma parte do todo, sendo sim, enquanto coletividade, titulares do
todo em comunh&o — falamos sim de uma «comunh&o de bens comuns».
Assim se lhes referem ANTUNES VARELA € PIRES DE L1MA, a propdsito da
definigao desta terceira forma de propriedade, em comentério ao artigo
1403.° do Cédigo Civil — «[...] aos membros da comunhdo, individual-
mente considerados, ndo pertencem direitos especificos (designada-
mente uma quota) sobre cada um dos bens que integram o patrimoénio
global [...]. Trata-se de um patrimonio afectado a certo fim, que pode ser
integrado por relacdes juridicas de diversa natureza (designadamente
relacdes reais e creditérias) e que pertence em contitularidade a dois ou
mais individuos litigados por determinado vinculo (familiar, societario
ou de outra ordem).»*3

IV. O Papa Francisco dizia na 109.° Conferéncia da Organizacio
Internacional do Trabalho, ainda que a outro propdsito — «Junto com
o direito a propriedade privada, vem o direito prioritario e precedente
a subordinacéo de toda a propriedade privada ao destino universal dos
bens da Terra, e portanto, o direito de todos ao seu uso» — é incompreen-
sivel que atualmente se queira abusivamente esquecer que pode e deve
existir uma forma «diferente» de propriedade — a propriedade coletiva
ou comunitdria — que permite as pequenas comunidades fazer uso dos
inumeros beneficios dos recursos dados pelos solos por todos, em prol
do bem comum, do bem da comunidade.

1L Cfr. artigo 1406.°, n.° 1, do Cddigo Civil.

12 Cfr. artigo 1408.°, n.° 1, do Cdédigo Civil.

13 Lima, Pires de e MOREIRA, Vital. Cddigo Civil — Anotado, Volume III, 2.2 edi¢do, Coimbra.
Coimbra Editora.
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N&o obstante a histéria legislativa deste instituto aponte clara-
mente para a autonomizagio dos poderes que podem incidir sobre os
terrenos baldios, e com isto querendo deixar claro que os terrenos bal-
dios n&o sdo terrenos do dominio privado, nem muito menos do dominio
publico, devendo aqueles ser exclusivamente exercidos pelas comunida-
des locais, uma andlise do nosso territério (com especial acuidade nas
regides interiores montanhosas), demonstra precisamente o contrario.

A populagio destas regides ¢ uma populacéo envelhecida bem sabe-
mos, que viveu no periodo do Estado Novo e se habituou a mera existén-
cia de terrenos dos particulares e terrenos publicos, em regra explorados
pelas autarquias locais.

Aqueles aquém deveriamos chamar de compartes, ainda hoje se
referem a estas parcelas como terrenos publicos, podendo até chamar-
-lhes terrenos do povo, mas poucos sdo aqueles que lhes associam um
uso comunitario.

Sendo certo que os bens do dominio publico possam «ser fruidos por
todos»!4, a sua administragdo e afetacdo cabe exclusivamente & adminis-
tracdo estadual retirando-se da esfera do povo a possibilidade de deter-
minar qual o uso a dar aqueles terrenos.

Os terrenos baldios representam uma forma valiosa de propriedade
comunitaria, enraizada nas tradi¢des histdricas das comunidades locais.
Embora tenham sido afetados pela mudanca de valores e pelo indivi-
dualismo moderno, a sua importancia como recursos partilhados e o seu
papel na economia social das pequenas comunidades sdo inegaveis.

N&o nos esquecamos, ainda, que a gestdo adequada destas parcelas,
com base na cooperagio e nos interesses coletivos, é essencial para pre-
servar essas areas como patrimonio comunitario e promover a sustenta-
bilidade local.
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Contitularidade do direito de propriedade
e solidariedade — o exercicio de direitos nas
situagcdes de comunhao

BLANDINA SOARES*

Resumo: Na lei portuguesa, a propriedade singular continua a ser o
paradigma e as situacdes da compropriedade e da comunhéo sdo exce-
cionais, tendendo para a extingdo. Os respetivos regimes nio tutelam
a solidariedade, mas os direitos dos individuos com vista a divisdo. Por
conseguinte, ndo garantem que o exercicio dos direitos no contexto de
uma situacdo de contitularidade se faga de uma forma duradoura, esta-
vel e solidaria. O Cédigo Civil considera aplicaveis as regras da compro-
priedade a outras situacdes de comunhao de direitos (artigo 1404.°). No
presente trabalho verificamos que a compropriedade e a comunhéo séo
formas de contitularidade de direitos de propriedade, devendo interpre-
tar-se as normas de modo a admitir-se a aplicacdo das regras da compro-
priedade ao exercicio dos direitos nas situagdes de comunh&o, nomeada-
mente as previstas nos artigos 1406.° e 1407.° do Cdédigo Civil, sempre
que nio existirem normas especialmente previstas e estiverem em causa
relacdes estaveis e solidarias.

Palavras-chave: contitularidade; direito de propriedade; compro-
priedade; comunhao; solidariedade.

Abstract: In Portuguese law, ownership remains the paradigm, and
the situations of co-ownership and community property are exceptio-
nal, tending towards extinction. Their rules do not protect solidarity but
individuals’ rights to divide. Therefore, they do not ensure that the exer-
cise of rights in the context of a situation of joint ownership is made in a
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durable, stable, and solidarity-based manner. The Civil Code considers
co-ownership rules to apply to other situations of community property
(article 1404).

In the present paper, we note that co-ownership and community
property are forms of joint ownership, so rules should be interpreted in
such a way as to allow the application of the rules of co-ownership to the
exercise of rights in community property situations, in particular those
laid down in articles 1406 and 1407 of the Civil Code, where there are
no specially established rules and are concerned with stable and solida-
rity-based relations.

Keywords: joint ownership; right to property; co-ownership; com-
munity property; solidarity.

Sumadrio: 1. Introducdo. 2. O direito de propriedade no Cddigo
Civil. 3. Contitularidade do direito de propriedade. 4. O regime juridico
da compropriedade. 5. A comunhéo hereditaria e a comunhé&o conjugal.
6. O exercicio dos direitos nas situacdes de comunhéao. 7. Concluséo.

1. Introducéo

Abstraindo-nos do direito de propriedade horizontal', as tradicionais
figuras de contitularidade, como a compropriedade — modalidade de

1 A propriedade horizontal caracteriza-se como o conjunto, incindivel, de poderes que
recaem sobre uma fragdo auténoma de um edificio constituido em propriedade horizontal
e sobre as partes comuns do mesmo. De acordo com ORLANDO DE CARVALHO, a propriedade
horizontal é um misto de propriedade singular e de propriedade em comunhéo e ndo de com-
propriedade, terminologia esta que considera imprecisa. Cfr. CARvALHO (2012, p. 245).
CARVALHO FERNANDES procurou esclarecer o alcance da nogao de propriedade horizontal
nos termos seguintes: «Ao constituir-se um edificio em propriedade horizontal [...] o primeiro
efeito que se produz, no mundo do Direito, é a criagdo de um novo estatuto desse edificio.
Essa alteracao de estatuto consiste em o edificio em causa deixar de ser considerado, para o
Direito, como uma coisa unitéria [...]. Em sua substituicdo, existe, agora, uma multiplicidade
de coisas, as fracdes auténomas, a que estdo mais partes comuns — tem autonomia juridica e,
como tal, pode ser objeto de uma situacéo juridica real prépria. [...] O prédio que é constituido
em propriedade horizontal continua a ser um edificio, mas este deixa de ser tratado unitaria-
mente enquanto objeto dos direitos que sobre ele incidam; objeto desses direitos sdo agora as
fragdes e as partes comuns, que, para o efeito, sdo vistas, juridicamente, como partes auténo-

mas do edificio sobre as quais recaem direitos reais diferentes. [...] O regime da propriedade
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comunhio de tipo romano — e a comunh&o conjugal de bens e a comu-
nh&o hereditaria — exemplos de comunhio em mao comum de tipo ger-
manico — apresentam caracter precario, por tenderem a extingdo ou a
propriedade singular?. Tém-se apresentado insuficientes para alcancar
o objetivo da solidariedade na administracio do patrimodnio, o que tem
conduzido a criacdo de outras formas legalmente imperfeitas de conti-
tularidade, designadamente sociedades, eventualmente livres das regras
civis sobre administracdo dos bens do casal (artigos 1678.° e ss. do CC)
e sobre ilegitimidades conjugais (artigos 1682.° e ss. do CC)3/4.

PIREs DE LIMA e ANTUNES VARELA escreveram: «a experiéncia mos-
tra que a contitularidade de direitos sobre a mesma coisa tem graves
inconvenientes, tanto do ponto de vista econdmico, como no aspecto
social; ndo ¢é a forma juridica que se presta a mais perfeita exploragédo
dos bens e é causa frequente de atritos que se reflectem no préprio rendi-
mento individual e social dos bens»°.

No nosso ordenamento juridico, nenhum dos comproprietarios
¢ obrigado a permanecer na indivisdo, salvo se houver convencionado
que a coisa se conserve indivisa (artigo 1412.° do CQC)%; e, similar-

horizontal [...] tem de ser considerado em dois planos ou momentos: enquanto regulador da
propriedade horizontal, como situacao juridica do edificio, e enquanto definidor do conteido
do direito que tem por objeto cada parte auténoma do edificio. Podemos assim dizer que esse
regime, na primeira acegéo, se particulariza na do direito que incide sobre cada uma das fra-
¢des auténomas, cujo titular se denomina condémino. E este direito que, para usarmos de
rigor, se deve identificar como direito de propriedade horizontal.» Cfr. FERNANDES (2006, pp.
4-5).

2 Ao confrontar os regimes da compropriedade e da sociedade civil, CARVALHO FERNANDES
afirma que ao faltar na compropriedade um dos tracos caracteristicos do patrimdnio coletivo
da sociedade civil, a afetacdo a certo fim, ela apresenta um cardcter precario. Cfr. FERNANDES
(2010, p. 356).

3 Certo € que estas sociedades ndo visam o exercicio em comum de certa atividade econd-
mica, conforme demanda a prépria nogdo de sociedade civil constante do CC (cfr. artigo
980.9).

4 Numa andlise ao futuro do Direito das Sucessdes, R1ta LoBo XAVIER evidencia o valor e a vali-
dade atual do principio da solidariedade familiar e a visdo da propriedade privada ao servico
do bem comum. Cfr. XavIiER (2017, p. 602).

5 LiMaA e VARELA (1987, p. 97).

6 De acordo com o n.° 2 do artigo 1412.° do CC, o prazo fixado para a indivisio da coisa ndo
excedera cinco anos; mas ¢ licito renovar este prazo, uma ou mais vezes, por nova convengao.

Contudo, ndo se admite a renovagao automatica.
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mente, qualquer co-herdeiro ou o conjuge meeiro tem o direito de exigir
a partilha quando lhe aprouver, salvo se houver convencionado que o
patrimonio se conserve indiviso por certo prazo (artigo 2101.° do CC)”.

Assim, o legislador atribuiu uma liberdade total aos comproprie-
tarios e aos herdeiros de fazerem cessar a indivisdo, admitindo apenas
uma limitacdo derivada das suas proprias vontades®. Ademais, no ambito
da compropriedade, a lei admite a renuncia com intuito liberatério, que
podera determinar, igualmente, a extingao da contitularidade.

2. O direito de propriedade no Cédigo Civil

O direito de propriedade tem assento nos artigos 1302.° e seguin-
tes do CC. O legislador do Cddigo, deparando-se com dificuldades em
encontrar uma definicdo legal exata e completa, ndo ousou consagra-la,
optando antes pela regulamentacio do direito real®. O artigo 1302.° fixa
o seu objeto e o artigo 1305.° dispde acerca das caracteristicas do direito
de propriedade, enquanto tipo de direito real de gozo maximo ou pleno e
modelar, face aos demais direitos reais'®/!t. Dispondo este preceito que

7 Resulta do n.° 2 do artigo 2101.° do CC que n&o pode renunciar-se ao direito de parti-
lhar, mas pode convencionar-se que o patrimoénio se conserve indiviso por certo prazo, que
ndo exceda cinco anos; € licito renovar este prazo, uma ou mais vezes, por nova convengao.
Dai que Rita LoBo XAVIER advirta que depois da aceitagdo, a heranca se pode manter indi-
visa por tempo indefinido, ndo existindo partilha ou requerimento para inventario. Afirma:
«Existe assim um vazio juridico inaceitéavel perante os casos de inatividade dos sucessiveis
e dos sucessores, que a ficcdo da retroatividade da aceitagdo e da partilha ndo resolve.» Cfr.
XAVIER (2017, p. 609).

8 TELLES (1991, p. 255), apud XAvVIER (2017, p. 598).

° Lima e VARELA (1987, pp. 84-86).

00 n.° 1 do artigo 1302.° limita o objeto do direito de propriedade as coisas corpdreas.
Todavia, para Rut PINTO e CLAUDIA TRINDADE, hé casos duvidosos de realidades incorpdreas que
parecem ser objeto de direitos reais, como as universalidades de direito ou os direitos de garantia
que incidem sobre direitos. Cfr. PINTo e TRINDADE (2017, pp. 80-81).

11 Constatadas as dificuldades na definicdo do direito de propriedade, Rur PINTO DUARTE
aponta as suas caracteristicas: plenitude (meramente tendencial, dados os limites e restri-
¢oes aos poderes compreendidos na propriedade); elasticidade, por tender a expandir-se até
ao maximo das faculdades que pode comportar; perpetuidade, admitindo, porém, a lei casos
de propriedade temporéria (artigo 1307.°, n.° 2, do CC); e transmissibilidade, salientando a
existéncia de direitos reais intransmissiveis, como o direito de uso e habitacdo (artigo 1488.°
do CC). Cfr. DUaARTE (2020, pp. 57-58).
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«0 proprietario goza de modo pleno e exclusivo dos direitos de uso, frui-
¢do e disposigdo das coisas que lhe pertencem, dentro dos limites da lei
e com observancia das restricdes por ela impostas», podemos ver aqui
um conteudo positivo a par de um contetido negativo do direito, correspon-
dendo o primeiro as faculdades integrantes do direito de propriedade, de
uso, fruicdo e disposicéo; e o segundo as limitacdes e restricdes a que o
direito de propriedade se encontra sujeito!?. Assim, se, por um lado, em
funcdo das suas necessidades pessoais, o titular do direito de proprie-
dade pode utilizar a coisa; colher os frutos periddicos naturais ou civis
da coisa; e dispor juridica ou materialmente da coisa; por outro lado,
estas faculdades essenciais terdo de respeitar as limitacdes e restri¢des
ao direito real.

Nao obstante, ndo existir uma consagracao legal expressa da fungao
social do direito de propriedade, o principio é geralmente reconhecido e
apontado como a sua limitacdo geral mais significativa, seja por via de
certos aspetos do regime dos direitos reais!?, seja por meio do instituto
do abuso do direito!* ou da regulamentacao de limitagdes especiais ou res-
trigdes ao direito real’, impondo ao titular do direito subjetivo um equi-
librio entre a realizacdo da funcdo pessoal e a funcéo social do direito
reall®,

3. Contitularidade do direito de propriedade

Na ordem juridica portuguesa as modalidades mais comuns de
contitularidade do direito de propriedade sfo a compropriedade e a

12 PINTO € TRINDADE (2017, pp. 85 € ss.).

13 Cfr. o disposto no artigo 1344.°, n.° 2, respeitante a limitacdo do exercicio do direito sobre
0 espago aéreo e o subsolo; os artigos 1287.° e seguintes relativos ao instituto da usucapiao;
e os artigos 1476.%, n.° 1, alinea c), 1485.°e 1535.°, n.° 1, alinea a), do CC, que se referem a
extingdo dos direitos reais menores pelo néo uso.

4 Cfr. o artigo 334.°do CC.

5 Como a expropriacéo por utilidade publica, a requisi¢do ou a sujei¢do a serviddes adminis-
trativas; e as restrigdes resultantes das relagdes de vizinhanca (reguladas nos artigos 1344.°
e ss. do CQO).

6 Acerca da funcgdo social do direito de propriedade, cfr. ANTUNES (2017, pp. 164 e ss.);
AsSCENSAO (1983, pp. 185 e ss.); FERNANDES (2006, pp. 203 e ss.); PINTO € TRINDADE (2017,
pp. 85 e ss.); TEIXEIRA (2010, pp. 137-169); XAVIER (2016, pp. 22-25) e XAVIER (2022, pp.
26-27 e 39-43).
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comunhio. H4, contudo, outras normas do Cdédigo Civil que traduzem
situacdes de contitularidade, designadamente as relativas a sociedade
civill’; ao fundo comum das associagdes!®; ao exercicio do direito de pre-
feréncia por uma pluralidade de titulares, no ambito do pacto de pre-
feréncia 1%; & venda de coisa ou direito comum, na venda a retro?; e &
constituicdo do co-usufruto®!/??. Ademais, a Lei n.° 75/2017, de 17 de
agosto, que aprovou o regime aplicavel aos baldios e aos demais meios
de produgdo comunitarios, apresenta os baldios como um fendémeno
de contitularidade de um direito real, visto que sdo possuidos e geridos
por comunidades locais e constituem, em regra, logradouro comum dos
compartes?3,

As duas referidas modalidades, eram consideradas, tradicional-
mente, como realidades ontologicamente distintas; mas a doutrina mais
recente tem entendido que a comunhio romana e a comunhio em mao
comum ndo sdo realidades completamente distintas entre si, antes espé-
cies de um unico género: a contitularidade de direitos?4.

Assim, se num plano habitual se identifica a comunh&o conju-
gal com um patrimonio coletivo*® ou uma comunhio de mido comum
— uma «comunhdo sem quotas, em que existe um unico direito enca-
becado em diferentes titulares, mas incidindo globalmente sobre o
todo»; e a compropriedade, com uma comunhdo segundo quotas, em

I3

Y7 Cfr. artigos 980.°a 1021.° do CC.

8 Cfr. artigos 196.°e 200.° do CC.

19 Cfr. artigo 419.° do CC.

20 Cfr. artigo 933.° do CC.

2L Cfr. artigo 1441.° do CC.

22 SEQUEIRA (20185, p. 23).

23 Segundo Rut PINTO DUARTE, os baldios sdo uma modalidade de contitularidade de um

I3

direito real com autonomia em relagdo a compropriedade. Cfr. DUARTE (2020, p. 72).

24 Cfr. SEQUEIRA (2015, pp. 13-14 e 401-405); XavIER (2017, p. 610); e XAVIER (2020, p.
2590).

25 H4 patrimonios separados do restante patriménio: patrimdnios auténomos € patrimonios
coletivos. Na primeira hipdtese uma determinada pessoa ¢é titular de duas ou mais massas
patrimoniais entre si distintas. A heranca é um exemplo de patriménio auténomo (cfr. artigo
2071.°do CC). No patriménio coletivo estamos perante um patrimoénio que pertence a varios
sujeitos, globalmente, patrimoénio esse também autonomizado dos diversos patriménios que
os titulares possuem individualmente. Se a heranca € deferida a varios herdeiros, estes serdo
contitulares de uma massa patrimonial que constitui um patrimoénio coletivo. Cfr. HORSTER
(1992, pp. 193-200) e XAVIER (2022, pp. 313-314).
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que «cada proprietario tem um direito sobre uma quota ideal do objeto
comum»?%/27; num plano diverso, a principal diferenca que se considera
subsistir entre a comunhio romana e a comunhio em mio comum €
a de nesta existir uma indisponibilidade sobre a quota em cada objeto
individual do todo, visto que, designadamente, a permissao de alienacéo
conferida aos co-herdeiros respeita apenas a quota sobre o patrimodnio
(todo) e ndo a alienacéo da quota individual sobre cada um dos elemen-
tos da heranca?®.

4. O regime juridico da compropriedade

Observando as duas modalidades de contitularidade mencionadas,
sé a compropriedade se encontra, contudo, regulada ao pormenor (arti-
gos 1403.°2 a 1414.° do CC). Além disso, em face do disposto no artigo
1404.°, o seu regime ¢ subsidiariamente aplicdvel as outras formas de

26 XAVIER (2000, pp. 199-200, nota 167).

27 MANUEL A. DOMINGUES ANDRADE afirma que na figura dos patrimdnios coletivos, varias
pessoas, cada uma das quais tem ou pode ter o seu patrimoénio proprio, sdo titulares de um
patrimoénio que globalmente lhes pertence: «Nesse caso, a massa patrimonial nao se reparte
entre as pessoas por quotas ideais, como na compropriedade ou comunhéo de tipo romano.
Antes, como na antiga comunhao de tipo germéanico, ela pertence em bloco e sé em bloco
a todas essas pessoas, a coletividade por elas formada.» Diz ainda: <A ser esta a verdadeira
fisionomia dos patrimoénios coletivos em confronto com a simples comunhao individualis-
tica, terfamos um exemplar bastante correto da figura questionada na comunhao conjugal.»
[ANDRADE (1992, pp. 224-226)]. Também PEREIRA COELHO € GUILHERME DE OLIVEIRA,
relativamente a comunhao conjugal, aderem a doutrina da propriedade coletiva. Para os
Autores, «os bens comuns constituem uma massa patrimonial a que, em vista da sua especial
afetacdo, a lei concede certo grau de autonomia, e que pertence aos dois conjuges, mas em
bloco, podendo dizer-se que os cénjuges sdo, os dois, titulares de um unico direito sobre ela»
[CoELHO e OLIVEIRA (2008, pp. 506-510)]. No entendimento de HEINRICH EwALD HORS-
TER, a comunhao conjugal ¢ uma forma incompleta de patrimdnio coletivo. Distingue a
comunhéo, como patrimoénio coletivo (ou patrimoénio de mao comum), da compropriedade,
pois diz que aqui cada comproprietdrio possui uma quota, uma fracéo do direito de proprie-
dade, da coisa, que pertence, de acordo com o quantitativo das respetivas quotas, a varios
titulares [HORSTER (1992, pp. 197 e 199)]. PIRES DE LIMA € ANTUNES VARELA integram a
comunhéo, em geral, na propriedade coletiva [L.iMA e VARELA (1987, pp. 346-3438)].

28 SEQUEIRA (2015, pp. 378 € 405).
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comunhio de direitos, «salvo no que quanto a elas esteja especialmente
regulado»?°.

De acordo com o artigo 1403.°, existe «propriedade em comum, ou
compropriedade, quando duas ou mais pessoas sdo simultaneamente
titulares do direito de propriedade sobre a mesma coisa»*°.

Em regra, os comproprietarios exercem, em conjunto, os direitos
sobre a coisa, como os exerceria um proprietario singular — excecionada
a possibilidade de cada um dos comproprietarios poder reivindicar a
coisa comum de terceiro — e participam separadamente nas vantagens e
encargos da coisa, na propor¢do das suas quotas (artigo 1405.°).

Mas no regime da compropriedade releva, sobretudo, o modo de
exercicio dos poderes pelos comproprietarios. Em conjunto, os compro-
prietarios poderdo exercer todos os direitos que pertencem ao proprie-
tario, mas hé poderes que exigem intervencdo de todos e outros em que
basta a intervencio de apenas um deles. A vista disso, a doutrina dis-
tingue entre poderes de exercicio isolado; poderes de exercicio maioritdrio; €
poderes de exercicio unanime3!.

Ha4, portanto, certas faculdades que integram o direito de proprie-
dade que o comproprietario pode exercer isoladamente. Assim, cada
comproprietario pode usar a coisa comum, desde que respeite o fim a
que a coisa se destina e néo prive os demais comproprietarios do seu uso
(artigo 1406.°); pode dispor ou onerar a sua quota na comunhéo, sem
prejuizo do direito de preferéncia que a lei atribui aos restantes compro-
prietarios se a alienacéo for a terceiro e onerosa (artigos 1408.° e 1409.°);
e pode reivindicar de terceiro a coisa comum (artigo 1405.°, n.° 2).

Para a administracdo da coisa demanda a lei a intervencido da maio-
ria dos comproprietarios, a ndo ser que estes hajam acordado em sentido
diverso, por exemplo, designando um deles administrador ou criando
um o6rgdo proprio para a administracdo da coisa comum??. Da conju-
gacdo do disposto no artigo 1407.° com o artigo 985.°, norma para a

29 FERNANDES (2010, p. 351).

30 Acerca das teses em confronto quanto a natureza juridica da compropriedade, cfr. FER-
NANDES (2010, pp. 352-355) e VIEIRA (2008, pp. 385-391).

31 Fernandes (2010, pp. 357 e ss.).

32 Para Carvalho Fernandes, a administragédo «deve ser interpretada por forma a compreen-
der atos de fruicdo da coisa comum, da sua conservagio ou beneficiagdo, e ainda, atos de
alineagdo de frutos». Cfr. Fernandes (2010, p. 361).
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qual aquele artigo remete, concluimos que a lei exige uma dupla maio-
ria: maioria do voto dos comproprietdrios e estes representarem, pelo
menos, metade do valor total das quotas33.

Os poderes de disposicdo ou oneragdo da coisa comum ou de parte
especificada da coisa comum implicam o consentimento unanime dos
comproprietarios, sendo nula a disposicdo ou oneracio, quer da totali-
dade da coisa comum, quer de parte especificada da coisa comum sem o
referido consentimento (artigos 1408.2,982.°e 956.9).

Relativamente aos encargos, como dissemos, sdo suportados por
todos os comproprietarios na proporgdo das suas quotas (artigo 1405.°,
n.° 1, confirmado pela primeira parte do n.° 1 do artigo 1411.°). Toda-
via, ao comproprietario é concedida a faculdade de se eximir da obri-
gacdo de contribuir para as despesas necessdarias a conservacgao ou frui-
¢do da coisa comum, renunciando ao seu direito (artigo 1411.°, n.° 1,
segunda parte). A renincia liberatéria manifesta-se essencialmente no
ambito da extingdo das obrigacdes propter rem, isto €, sempre que o titu-
lar de um direito real, em vez de cumprir a obrigagdo conexa com a sua
titularidade, a extingue, mediante rentincia ao direito real, em beneficio
do credor3.

Nao sendo nenhum dos comproprietarios obrigado a permanecer
na indivisdo — salvo existindo convencdo de indivisdo da comproprie-
dade — o meio prdprio de cessacdo da compropriedade € a divisdo de coisa
comum?®, De acordo com o disposto no artigo 1413.°, a divisdo pode ser
extrajudicial e se respeitar a bens iméveis deve ser celebrada por escri-
tura publica ou documento particular autenticado sujeito a depdsito ele-
trénico [artigos 875.° e 22.°, n.° 1, alinea a) do Decreto-Lei 116/2008,
de 4 de julho] ou judicial, nos termos da lei do processo (artigos 925.° a
930.° do Cédigo de Processo Civil)3S.

33 Rui Pinto e Claudia Trindade referem-se a uma dupla maioria, pessoal e real. Cfr. Pinto e
Trindade (2017, p. 219).

34 LiMA e VARELA (1987, p. 669) e MEsQuUITA (1997, pp. 360-395).

35 Neste contexto, Carvalho Fernandes afirma: «Tudo isto aponta para uma concegido da
compropriedade, que tende para a divisdo, logo para a propriedade singular. A um tempo, o
legislador franqueia as vias conducentes a este resultado e estreita as propiciadoras do resul-
tado inverso.» Cfr. Fernandes (2010, p. 376). No mesmo sentido, Vieira (2008, p. 381).

36 Quer seja extrajudicial ou judicial a divisdo de coisa comum devera respeitar todas as nor-

mas vigentes relativas ao fracionamento de prédios rusticos ou fracionamento de prédios
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5. A comunhio hereditaria e a comunhio conjugal

Apos a aceitacdo, o herdeiro adquire a heranca ou o seu quinhéo
hereditario (artigos 2050.° e ss. do CC). Nas palavras de CAPELO DE
Sousa, «sendo varios os herdeiros e antes de se efetuar a partilha, cada
um deles, embora ndo tenha um direito real sobre os bens em concreto
da heranca, nem sequer sobre uma quota-parte em cada um deles,
detém, todavia, um direito de quinh&o hereditario, ou seja, & respetiva
quota-parte ideal da heranga global em si mesma»3’. O meeiro e qual-
quer dos herdeiros adquirem o dominio e posse dos bens da heranca em
contitularidade.

Na comunh?o hereditaria ha uma administracéo legal dos bens da
heranca pelo cabeca-de-casal, que cessara com a sua liquidagdo e par-
tilha (artigos 2079.°2 e 2087.°© a 2090.° do CC). O cabeca-de-casal tem
os poderes que lhe sido expressamente definidos e poderes para o exer-
cicio de atos e negdcios juridicos de conservacédo e frutificagdo normal
dos bens que administra. Todavia, certos direitos relativos a heranca
so6 podem ser exercidos conjuntamente por todos os herdeiros ou con-
tra todos os herdeiros (artigo 2091.° do CC). Por exemplo, a disposicéo
ou oneracdo da heranca ou de bens hereditdrios exige a intervengéo do
conjunto dos herdeiros. O que a lei consente é que cada co-herdeiro dis-
ponha sobre o proprio quinhéo, desde que dé preferéncia aos demais
herdeiros, nos termos em que este direito assiste aos comproprietarios
(artigos 2124.°a 2130.°do CC).

A comunhio hereditaria cessa com a partilha, podendo ser efetuada
extrajudicialmente3®® ou por meio de inventario®’.

A contitularidade que resulta dos regimes de comunhéo de bens
adquiridos e de comunhéo geral no Ambito do casamento € efeito de no
primeiro dos regimes mencionado os bens adquiridos na constancia do
casamento a titulo oneroso, em principio, integrarem a comunhio; e,

urbanos, rusticos ou mistos, para finalidades urbanisticas e de edificacao.

37 Sousa (1997, p. 90).

38 Por escritura publica; documento particular autenticado, com depdsito eletrénico; ou por
procedimento simplificado de partilha — artigos 22.°, alinea f), do Decreto-Lei n.° 116/2008,
de 4 de julho, e artigos 272.°-A e 272.°-B do Cdédigo do Registo Civil.

39 Cfr. artigos 1082.° e seguintes do Cddigo de Processo Civil, para os processos iniciados a
partir da data da entrada em vigor da Lei n.° 117/2019, de 13 de setembro (em 01/01/2020).
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no regime da comunhéo geral, o patriménio comum ser constituido por
todos os bens presentes e futuros dos cénjuges, que néo sejam excetua-
dos por 1ei*®. Os artigos 1678.° e seguintes do CC enunciam as regras
civis sobre administragido dos bens do casal; e os artigos 1682.° e seguin-
tes do CC disciplinam as ilegitimidades conjugais nos regimes de comu-
nho. Em todo o caso, ressalvadas as diferengcas quanto ao que a lei
considera bem comum para os dois regimes, os preceitos que regulam a
comunhao per se sdo os mesmos (cfr. artigo 1734.° do CC)*L.

A comunh&o conjugal cessa igualmente com a partilha dos bens
comuns do casal (artigo 1689.° do CC) e ocorre sempre que se verifi-
que cessacgdo das relagdes patrimoniais entre os conjuges, por efeito de
dissolugdo do casamento por divércio, de declaragdo de nulidade ou
de anulacdo do casamento e de separacdo de pessoas e bens (artigos
1688.°, 1788.%, 1794.° ¢ 1795.°-A do CC), na sequéncia de simples
separacdo judicial de bens (artigo 1770.° do CC), bem como no segui-
mento da insolvéncia de um dos cdnjuges [artigo 141.°, n.° 1, alinea b),
do Cddigo da Insolvéncia e da Recuperacdo de Empresas] e do processo

10 O regime de comunhdo de adquiridos encontra-se regulado nos artigos 1721.° do CC e
seguintes e constitui o regime supletivo, sendo aplicavel na falta de convencao antenupcial
(ressalvadas as hipdteses do artigo 1720.° do CC), ou no caso de caducidade, invalidade ou
ineficacia da convencdo. O regime conformado pela lei € inspirado pela ideia de que devem
considerar-se comuns todos os bens que resultam do esforco comum dos conjuges.

No regime de comunhdo geral, disciplinado nos artigos 1732.° e seguintes, do CC, o
patriménio comum sera constituido por todos os bens presentes e futuros dos conjuges, res-
salvados apenas os que sejam excetuados por lei (veja-se o artigo 1733.° do CC).

No regime de separacgio de bens, regulado nos artigos 1735.° e seguintes do CC, ndo existe

um patrimoénio comum, conservando cada um dos conjuges o dominio e fruicdo de todos os
seus bens presentes e futuros, com poder de dispor deles livremente. Como desvios a esse
amplo poder de disposigao, sublinhem-se, por exemplo, os limites que visam proteger a casa
de morada de familia (artigos 1682.%-A, n.° 2 e 1682.°-B do CC). Este regime vigora, impe-
rativamente, nos casos previstos no artigo 1720.° do CC. Cfr. PEDRO (2018, pp. 463, 469
e481).
41 Designadamente: a regra da metade (artigo 1730.°, n.° 1); os bens sub-rogados no lugar de
bens proprios (artigo 1723.°); os bens adquiridos em parte com dinheiro ou bens préprios e
noutra parte com dinheiro ou bens comuns (artigo 1726.°); a aquisi¢do de bens indivisos ja
pertencentes em parte a um dos cénjuges (artigo 1727.°); os bens adquiridos por virtude da
titularidade de bens préprios (artigo 1728.°); as regras sobre administracdo dos bens do casal
(artigo 1678.°) e sobre alienacdo e oneragdo de bens méveis (artigo 1682.° do CC) e imdveis
(artigo 1682.°-A do CC). Cfr. CoeLHO e OLIVEIRA (2008, p. 549).
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de justificagcdo de auséncia (artigo 108.° do CC)*2. Pode, igualmente, ser
feita extrajudicialmente ou a titulo de inventario.

6. O exercicio dos direitos nas situacdes de comunhéo

Os regimes vigentes da compropriedade e da comunh&o nio servem
os pressupostos de estabilidade, ndo visam a solidariedade, antes ten-
dem ao fim. Ambos os regimes estdo centrados na eventualidade do fim
da indivisdo. Tutelam, ndo a solidariedade, mas a individualidade, pelo
que s6 uma alteracdo dos respetivos regimes podera conduzir a falada
estabilidade. A questiao que importa responder € a de saber se se justi-
fica a assinalada diferenca de regimes entre, por um lado, a compro-
priedade e, por outro lado, a comunhao conjugal de bens e a comunhao
hereditaria.

Como prevenimos, a doutrina atual concluiu que a compropriedade
e a comunhdo sé apresentam diferencas de principio. E ha aspetos da
compropriedade que presumem a estabilidade, como as regras relativas
ao uso da coisa comum (artigo 1406.°) ou respeitantes a administracio
da coisa (artigo 1407.°), que deverdo aplicar-se & comunh&o, nomeada-
mente no periodo penoso que precede a partilha.

Rita LoBo XAVIER observa, justamente, que «quando se indaga
o regime aplicavel ao exercicio dos poderes de administracdo e ao uso
dos bens comuns, tendo em conta a situacio concreta dos conjuges, nao
[lhe] parece adequada a aplicagédo das disposicdes relativas a administra-
¢do da heranca e que, grosso modo, apontam para que a administracdo
ordindria caiba ao conjuge mais velho, a titulo de cabeca de casal, nos
restantes casos, s6 podendo ser exercidos os direitos por ambos (arts.
2080.° e ss, € 2091.° CC)», defendendo que deve ter-se em consideracio
o disposto no artigo 1404.° do CC, e, particularmente, o artigo 1406.°
do CC*.

42 Sobre a partilha do patriménio conjugal, cfr. CoELHO e OLIVEIRA (2008, pp. 428-448
e 670 e ss.); Lima e VARELA (1992, pp. 319-323); Parva (2008, pp. 299-328); PINHEIRO
(2013, pp. 579-589); e XavIER (2000, pp. 264-300).

43 XAVIER (2020, pp. 2589-2590).
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E o0 mesmo pensamento releva para a comunhio hereditaria. Veja-
-se 0 que, entre o mais, se concluiu no Acérdio da Relagdo de Guima-
rdes, de 20/03/2018, emitido no processo n.° 4761/15.4T8GMR.G1
(MARIA CRISTINA CERDEIRA):

[...] Ora, por forca do disposto no artigo 1404.° do Cédigo Civil,
as regras da compropriedade sdo aplicaveis, com as necessarias
adaptagdes, a esta comunhdo ou contitularidade de direitos,
«sem prejuizo do disposto especialmente para cada um deles».
[...] Entre os poderes atribuidos aos comproprietarios ou con-
sortes (ou contitulares) estd o uso da coisa comum previsto no
artigo 1406.° do Cédigo Civil, estabelecendo o n.° 1 deste dis-
positivo legal que na falta de acordo sobre a utilizacdo da coisa
comum, a qualquer dos comproprietarios € licito servir-se dela,
atribuindo assim isoladamente a cada um deles a faculdade de
a utilizar.

[...] Assim, nos termos do disposto nos citados artigos 1403.°,
n.° 2, 1405.°, n.° 1 e 1406.° «ex vi» do artigo 1404.° todos do
Cddigo Civil, podemos concluir que a Ré [...], assim como os
demais herdeiros, tém direito a utilizar um bem dessa heranca
(neste caso, o dito prédio) na proporcio das respetivas quotas e
com as restrigdes acima referidas [...].

Por conseguinte, se em face da mencionada disposicéo, as regras
da compropriedade se aplicam a outras situagdes de comunhio de
direitos, poder-se-do aplicar, igualmente, a contitularidade de direitos dos
consortes numa heranga as regras sobre administracdo da coisa vigentes
para a compropriedade, ao invés das disposicdes que determinam que,
até a liquidacdo e partilha, a administracdo da heranca pertence ao
cabeca-de-casal.

7. Conclusio

Na lei portuguesa, a propriedade singular continua a ser o para-
digma e as situagdes da compropriedade e da comunhao sdo excecio-
nais, tendendo para a extin¢do. Os respetivos regimes ndo tutelam a
solidariedade, mas os direitos dos individuos com vista a divisdo. Por
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conseguinte, ndo garantem que o exercicio dos direitos no contexto de
uma situacio de contitularidade se faga de uma forma duradoura, esta-
vel e solidaria. O Cédigo Civil considera aplicaveis as regras da compro-
priedade a outras situacdes de comunhio de direitos (artigo 1404.°).
Ora, se a compropriedade e a comunhéo sdo formas de contitularidade
de direitos de propriedade, devem interpretar-se as normas de modo a
admitir-se a aplicagdo das regras da compropriedade ao exercicio dos
direitos nas situagdes de comunhdo, nomeadamente as previstas nos
artigos 1406.° e 1407.° do Cddigo Civil, sempre que ndo existirem nor-
mas especialmente previstas e estiverem em causa relagdes estaveis e
solidarias.
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O novo pacto sucessorio admitido na

lei portuguesa e a funcao social do direito

de propriedade privada: entre a solidariedade
intergeracional e a solidariedade conjugal

VITORIA ANDRADE E SILVA*

Resumo: Tradicionalmente, de acordo com a lei portuguesa os pac-
tos sucessorios ndo sdo admitidos, mas, recentemente, foi criado um
novo pacto sucessério que veio permitir que futuros cénjuges renun-
ciassem a direitos sucessorios. O presente estudo pretende demonstrar
que subjacentes ao novo pacto sucessorio estio objetivos de reforco da
funcéo social da propriedade e que a renuncia antecipada ao direito a
legitima, no respeito pela autonomia da vontade, estd fundamentada
na solidariedade intergeracional, conseguindo-se, ainda, com este novo
regime respeitar o equilibrio entre o regime sucessorio e o regime matri-
monial de bens, mantendo-se um minimo de solidariedade conjugal.

Palavras-chave: pacto sucessorio; autonomia da vontade; funcio
social da propriedade; solidariedade intergeracional; solidariedade
conjugal.

Abstract: Traditionally, according to Portuguese law, succession
pacts are not allowed, but recently a new succession pact has been crea-
ted that allows future spouses to waive succession rights. This study aims
to demonstrate that the objectives underlying the new succession pact are
to reinforce the social function of property and that the early waiver of
the right of the spouse to be an heir, while respecting the autonomy of the
will, is based on intergenerational solidarity and that this new regime also
achieves the balance between the succession regime and the matrimonial
property regime, maintaining a minimum of conjugal solidarity.

* Conservadora de Registos; Doutoranda na Universidade Catdlica Portuguesa, Faculdade
de Direito, CEID.
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Keywords: succession agreement; autonomy of the will; property
right; intergenerational solidarity; conjugal solidarity.

Introducéo

A recente alteracio legislativa introduzida pela Lei n.° 48/2018 fez
ressurgir no Direito Sucessdrio Portugués, o assunto dos pactos sucesso-
rios e a respetiva nulidade de regime, sempre que se trate de pactos ndo
excecionados por lei. Nesta matéria, e para a analise que nos propomos
fazer, importa, antes de mais, ter em consideracgio, por um lado, a evo-
lucdo da dindmica familiar, como institui¢do, e, por outro lado, o pro-
blema com o qual a familia se confrontava e que urgia solucionar.

O novo pacto renunciativo surge contextualizado por uma nova
dinamica familiar. Hoje, a familia ¢ uma instituicdo mais dinadmica, pre-
valente de afetos e satisfagdes pessoais, fazendo-se cair o peso tradicio-
nalista da familia nuclear e inamovivel ou, recuando um pouco mais,
fazendo-se cair a influéncia da familia alargada no peso das tomadas de
decisdes de cada um dos seus elementos.

A prova social desta evolucdo familiar traduz-se no aumento das
novas nupcias, em idades diferentes, acompanhados de descendentes
de origem diferentes o que pode dificultar a transferéncia da pretendida
propriedade familiar, quer pelo aumento do numero de herdeiros legiti-
marios, quer pelas diferentes quotas-partes que poderdo competir a cada
um.

Para além da nova dindmica familiar, a propria natureza da proprie-
dade familiar a transmitir também se encontra em evolugio. Ja ndo sdo
frequentes as grandes fortunas cuja transmissdo em bloco se tomava em
consideracdo no estabelecimento de relagdes conjugais, na medida em
que a propriedade é, hoje, sobretudo constituida pelo fruto do trabalho,
criada abinitio no seio da familia nuclear e s residualmente pelo que foi
herdado de geracdes anteriores.

Neste contexto, e tendo presente as limitacdes conhecidas e decor-
rentes do regime sucessdrio portugués quer no que diz respeito ao elenco
de sucessiveis, quer no que respeita aos limites legais impostos a autono-
mia da vontade na sucessao mortis causa, os nubentes eram frequente-
mente confrontados com o problema da transmissdo do seu patriménio.
Com efeito, sabendo-se que o conjuge € herdeiro, os nubentes poderiam
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nédo querer contrair casamento ou celebrar novas nipcias uma vez que
a integragdo do cdnjuge ou do novo cbnjuge no painel de sucessiveis
conduziria, por ex., a um maior fracionamento da quota hereditaria de
filhos pré-existentes, o que poderia ndo corresponder a real vontade dos
nubentes.

E neste circunstancialismo que surge o Projeto de Lei n.© 781/XIII,
de 20 de fevereiro de 2018, que visou encontrar uma solucdo que, de
alguma forma, eliminasse as dificuldades sentidas pelos nubentes e,
assim, criasse as pretendidas condicdes favor matrimoniil.

1. O novo pacto sucessdrio renunciativo

A vocacédo sucesséria € o chamamento de herdeiros ou legatarios a
titularidade das relagdes juridicas transmissiveis do autor da heranca,
a qual se fixa ao momento da abertura da sucessdo?. A sucessao € defe-
rida por lei, testamento ou contrato, nos termos do artigo 2026.° do CC.
Apesar de a sucessdo poder ser deferida por lei, ndo ¢ a lei que designa,
por si, os sucessiveis, mas antes os factos designativos por ela elencadas
como € o caso do vinculo conjugal, o parentesco ou a adogio. Ja no que
respeita a sucessao testamentaria e a sucessdo contratual é a designacao
voluntaria e negocial que determina, pela expressido da vontade do autor
da sucessio, em vida, a qualidade de sucessivel®.

No ordenamento portugués sio proibidos os contratos sucessorios,
com excecdo dos legalmente admitidos*. A razdo desta proibicdo pren-
de-se com a natureza contratual destas declaracdes de vontade. Com

t Projeto de Lei 781/XIII (PS) — Didrio da Assembleia da Repuiblica, 11 Série — A, n.° 75, de
21 de fevereiro de 2018. Sobre a andlise do projeto foram emitidos varios pareceres dos
quais destacamos o de GUILHERME OLIVEIRA, «Notas sobre o Projecto de Lei n.° 781/XII»,
em www.guilhermeoliveira.pt; MARIA MARGARIDA SILVA PEREIRA e SOFIA HENRIQUES,
«Pensando sobre os pactos renunciativos pelo conjuge — Contributos para o projeto de lei
n.° 781/XI1l», Julgar Online, maio de 2018 e o Parecer emitido pela Ordem dos Advogados,
em 16/04/2018, disponivel online em https://portal.oa.pt/media/124636/projecto-de-lein%-
C2%BA781xiii-3%C2%AA-ps.pdf.

2 RABINDRANATH CAPELO DE Sousa (1992, p. 205, ponto 14).

3 CrIsTINA PIMENTA CoELHO (2020, p. 956).

4 A lei portuguesa admite a celebracdo de doagdes mortis causa feitas em convengdo ante-
nupcial, entre esposados ou de terceiros a favor de esposados e ainda de terceiros a favor de
esposados. Cfr. artigo 1700.°, n.° 1, als. a) e b), do CC.
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efeito, uma vez celebrado o contrato, ele deve ser pontualmente cum-
prido, modificando-se ou extinguindo-se, por regra, por muituo acordo
dos contraentes, conforme determina o artigo 406.° do CC®°. Ora, a
necessidade do consenso referida para modificar ou extinguir o contrato
sucessorio tem como implicagdo a limitacdo da liberdade do disponente,
uma vez que este ficard vinculado as obrigagdes decorrentes do contrato
estabelecido e, deste modo, impedido de, unilateralmente, conformar o
estipulado as variagdes da sua vontade até ao momento da sua morte,
limitando o direito de uma pessoa decidir e alterar como os seus bens
serdo distribuidos apds o falecimento.

A Lei n.° 48/2018 reconheceu a possibilidade de os futuros cénju-
ges renunciarem, reciprocamente, a condi¢do de herdeiros legitimarios,
em sede de convencdo antenupcial. Isto €, veio reconhecer a possibili-
dade de os futuros conjuges contratualizarem o afastamento reciproco
a condicdo de herdeiro legitimdrio. Apesar de ndo estar em causa um
contrato, em sentido estrito, que titule positivamente a vocacdo sucesso-
ria, parece-nos, todavia, que os efeitos do contrato celebrado, nos termos
indicados, repercutir-se-d0 na vocacdo sucessoéria, por via negativa®.
Isto €, ndo define quem € sucessivel, mas define quem néo é. Os futuros
cOnjuges tém agora a possibilidade de, pela expressdo da sua vontade,
afastar da sucessio legitimaria um herdeiro — o outro cénjuge — da sua
sucessdo. Refira-se ainda que néo se pretendeu retirar ao outro conjuge
a qualidade de herdeiro conferida pela reforma de 1977 do Cédigo Civil
de 1966 O que se consagra, agora, € a possibilidade de um herdeiro (o
conjuge) poder ser afastado de uma parte da sucessio, se for esse o sen-
tido expresso da vontade do autor da sucessio.

Com a solucgio preconizada pela Lei n.° 48/2018 e com a introdu-
¢ao do pacto sucessorio renunciativo objeto do presente estudo, o legisla-
dor abriu o leque dos pactos sucessorios legalmente admissiveis no orde-
namento nacional.

S&o varias as razdes e fundamentos que se podem apontar para jus-
tificar esta opcéo legislativa. Desde logo, pode dizer-se que, se até agora,

5 A lei prevé vérias situagdes em que € possivel modificar-se o estipulado no contrato sem
acordo das partes. Veja-se por ex., o art. 935.°, n.° 2, primeira parte e o art.° 1146.°, n.° 3,
do CC.

6 No sentido de nédo estar em causa um contrato sucessorio, em sentido estrito, enquanto

modalidade de sucessédo voluntdria, cfr. Rita LoBo XAVIER, (2023, p. 257).
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0s pactos sucessorios previstos tinham como escopo ultimo o favoreci-
mento do casamento, poderd igualmente argumentar-se que estes novos
pactos renunciativos mantiveram esse mesmo propdsito de favoreci-
mento nupcial. Na verdade, sem este novo regime, a morte dos nuben-
tes, os respetivos conjuges seriam necessariamente seus herdeiros legiti-
marios, o que implicaria uma maior segmentacao da sucessdo legitima-
ria respetiva (o que poderia néo corresponder a sua intenc¢do dos nuben-
tes). Ou seja, em face desta consequéncia sucessoria do estado de casado
e na hipdtese de ndo pretenderem a dispersdo da legitima sucessoria, os
nubentes poderiam ver diminuida a sua vontade na efetiva celebracéo
do casamento, encarando a néo celebragdo do casamento como a unica
forma de conseguirem manter os restantes herdeiros legitimarios legal-
mente designados como seus unicos herdeiros nesta vocagao sucesséria
e, deste modo, alcancarem os seus intentos.

O problema da eventual dispersdo da heranca foi tido em considera-
cdo no Projeto Inicial que antecedeu a Lei n.°48/2018. Convém recordar
que, muito embora o legislador na solucao legal final ndo tenha imposto
a necessidade da existéncia de descendentes, para que os nubentes con-
cretizassem a sua vontade na celebracio do pacto sucessorio renuncia-
tivo, a verdade é que esta alteracido surgiu da necessidade do Direito
acompanhar a nova dindmica familiar que foi emergindo na sociedade
coeva. Com efeito, importa referir a maior e mais frequente existéncia
de novas nupcias e de descendentes pré-existentes, bem como as conse-
quéncias que dai podem advir para uma maior divisdo do patrimoénio no
momento da sucessdo em desfavor dos descendentes, havendo-os.

Note-se que, apesar deste recuo (relativamente ao projeto de lei)
decorrente do facto de ndo ser necessario haver filhos anteriores, a solu-
¢ao legal encontrada para o problema da sucessido do conjuge manteve-
-se, alargando-se, por um lado, o ambito de aplicacdo dos pactos suces-
sérios renunciativos e, por outro lado, seguindo-se a linha de orienta-
¢do conservadora presente no ordenamento portugués de se estipular
a obrigatoriedade de os pactos sucessdrios renunciativos constarem de
convencdo antenupcial, desviando-se, assim, de outros percursos mais
arrojados. Pensamos que uma construcdo diferente, porventura, mais
inovadora e ousada implicaria uma reestruturagdo global do direito
sucessoOrio portugués, o que a tornaria bem mais dificil de ser construida
e executada, requerendo, para além disso, uma bem maior maturacao.
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1.1. Requisitos de validade do novo pacto renunciativo

1.1.1. Reciprocidade e ambito da renuncia

1. A Lei n.° 48/2018 estipulou um conjunto de requisitos para que
os conjuges possam renunciar a qualidade de herdeiro legitimario um do
outro. Uma das condigdes de validade reside na exigéncia de os nubentes
renunciarem reciprocamente a condicdo de herdeiro legitimario. Isto é,
tera de haver duas declaragdes negociais convergentes em que os nuben-
tes, simultaneamente, renunciam e aceitam a renincia um do outro.

Explicaremos adiante o reforco patente que o principio da autono-
mia privada sofreu no novo pacto renunciativo. Antes, porém, e quanto
a reciprocidade imposta das declaracdes negociais dos nubentes temos
alguma dificuldade em determinar se, efetivamente, 0 mesmo ocorreu
quando o legislador opta por impor que a renuncia a qualidade de her-
deiro legitimario seja uma renuncia reciproca. Na verdade, ao impor
a reciprocidade, nos casos em que esta pode nao ser pretendida pelos
nubentes — apenas um pode querer renunciar — estd-se a limitar a agéo
dos nubentes: o nubente que nao tinha intencao de renunciar pode ser
induzido a lavrar juizos do género «do mal o menos» e a ceder a pressdes
do outro nubente, para tomar a sua decisdo em favor do casamento.

A reciprocidade imposta terd, no entanto, subjacente a pretensio de
colocar os nubentes em situacio de igualdade, evitando-se que qualquer
deles se posicione em situacdo patrimonial desfavoravel em relacéo ao
outro. Cremos, assim, que se podem identificar duas razdes para a impo-
sicdo legal da renuncia reciproca.

A primeira razdo prende-se com a garantia da uma absoluta igual-
dade entre as partes. Na verdade, com muita facilidade se aceita que
as emocgdes, os afetos, a fraqueza negocial, a deficiente informacgao,
possam propiciar a aceitacdo de solucdes que em condigdes normais
poderiam nio ser aceites por qualquer uma das partes. Tal circunstan-
cialismo pode precipitar a tomada de decisdes, especialmente por parte
do nubente «mais fraco», que conduzam a desequilibrios patrimoniais
injustificados. Por isso, assim o julgamos, a imposicao legal da recipro-
cidade da renuncia teve como objetivo, por um lado precaver situacgoes
desequilibradas entre os cdnjuges e, por outro lado, o de promover a
tutela dos interesses do nubente/futuro cdnjuge mais vulneravel. A seme-
lhanga do que acontece no ambito do direito das obrigagdes, em que a
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ordem juridica ndo tutela, de forma absoluta, a autonomia privada, uma
vez que as partes negociais dificilmente se encontram em condigdes de
negociacdo idéntica, também no ambito da matéria de que aqui cuida-
mos, tal deve acontecer’. A reciprocidade da renuncia é, pois, um limite
adequado e correto a autonomia privada dos nubentes e dos futuros cén-
juges nesta matéria.

A segunda razdo para a exigéncia desta reciprocidade imposta é a de
impedir o enriquecimento injustificado de um conjuge a custa do outro,
promovendo a justica e a imparcialidade nas relagdes patrimoniais
sucessoérias entre os conjuges e na respetiva tomada de decisdes. Ou seja,
assim o entendemos, o limite legal da reciprocidade da rentncia mais
ndo ¢ do que uma reflexao do principio da proibi¢cdo do enriquecimento
injustificado entre cénjuges a custa do outro®. Considere-se o exemplo
de apenas um dos conjuges renunciar a condigdo de herdeiro legitima-
rio. Na situacdo de ocorrer o pré-falecimento do cénjuge renunciante
em relacdo ao cOnjuge ndo renunciante, este ultimo, por manter a con-
dicdo de herdeiro legitimario do conjuge falecido, teria um direito legal
a parte dos bens deixados pelo conjuge falecido, que passariam a inte-
grar a sua massa patrimonial, passivel de ser transmitida, por sua vez,
aos seus herdeiros. Ja se fosse o cOnjuge nédo renunciante a pré-falecer, o
outro cdnjuge, pelo facto de ter renunciado, néo seria investido na posi-
cdo de sucessivel legitimario do autor da heranca e, por isso, ndo teria
direito aos bens que integrassem a heranca do cénjuge falecido. Ora, a
ocorréncia de um facto natural — a morte — pode desencadear situacdes
atentatodrias do principio da equidade patrimonial sucesséria entre os
conjuges, dependendo do cbnjuge que faleca em primeiro lugar. Nesta
sede, a propdsito da proibicdo do enriquecimento injustificado entre
conjuges, cremos ser ainda defensavel que a proibicdo em causa pode ser
entendida latu sensu, de modo a englobar ndo sé o enriquecimento injus-
tificado assente nas acdes dos sujeitos, como também o enriquecimento
injustificado decorrente de um qualquer outro facto, designadamente de
factos naturais, como € o caso da morte a que aludimos. Nesta ultima

7 MENEZES LEITAO (2017, pp. 23 a2 26).

8 Rrta LoBo XAVIER que defende que um fundamento para sustentar o principio da imuta-
bilidade dos regimes de bens e das convengdes antenupciais € o de evitar a alteracéo do esta-
tuto patrimonial dos conjuges, como meio de impedir o enriquecimento de um deles a custa
do outro, v. Rita LoBo XAVIER (2020, p. 110).
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acecio, sera natural que o legislador atue de forma preventiva de modo
a evitar um possivel resultado de enriquecimento injustificado. O funda-
mento lato desta proibicdo do enriquecimento injustificado entre cdnju-
ges, que defendemos, visa, pois, acautelar a producdo de um resultado
que na sua esséncia se equipara, apesar de ter causas diferentes: uma
assente na manifestacdo da vontade dos sujeitos e outra decorrente de
factos naturais®.

Por outro lado, pode ainda referir-se que defender a rentincia unila-
teral em desfavor da solugdo legal acolhida da necessidade da rentncia
reciproca poderia enfraquecer de modo desproporcional a liberdade de
cada conjuge de dispor dos seus bens por morte. Assinale-se que o facto
de o c6njuge renunciante ndo integrar o elenco de sucessiveis legitima-
rios do outro conjuge repercute-se no montante da quota-parte que cor-
responde a legitima da heranca do autor da sucessdo. Na verdade, ndo
havendo conjuge herdeiro legitimdrio, a por¢cdo de bens de que o autor
da heranca nédo pode dispor altera-se. Veja-se o caso de, afastando-se o
conjuge e havendo sé ascendentes, a legitima da heranca passar a ser
de dois tercos a metade da heranca, nos termos do artigo 2161.°, n.° 2,
do CC. Ou, pense-se no caso de com o afastamento do cdnjuge, haver
s6 um descendente, situacdo em que a legitima passard a ser metade
e ndo de dois tercos da heranca, tal como determina o artigo 2159.°,
n.° 2, do CC. Ou, por ultimo, atente-se na situagio de ndo havendo cén-
juge, por ter sido afastado, e o autor da heranca nio deixar nem des-
cendentes ou ascendentes vivos, situagdo em que todos os bens que
integram a massa patrimonial a transmitir por morte podem ser objeto
de disposigao valida e eficaz pelo autor da heranga, uma vez que, neste
caso, ndo ficara destinada legalmente qualquer quota-parte a herdeiros
legitimarios.

Daqui se pode concluir que a renuncia do conjuge a condicédo de
herdeiro legitimdrio, interfere diretamente na porcdo de bens de que o
autor da heranga pode dispor, pelo facto de a quota-parte destinada a
legitima ou quota indisponivel da heranca do autor da sucessdo variar

9 Note-se que, apesar de a morte ser o facto natural que determina o enriquecimento injusti-
ficado entre os conjuges, a montante deste facto natural o que origina este enriquecimento,
se tal fosse legalmente possivel, € sempre a declaracdo de vontade manifestada na convengéo
antenupcial de renuncia unilateral a condicado de herdeiro legitimario.
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em funcio da presenca ou ndo do conjuge no elenco dos herdeiros legi-
timarios. Vale isto por dizer que a renuncia do cénjuge a condicio de
herdeiro legitimario e a consequente repercussio na determinacgdo das
quotas-partes da herancga destinadas a sucessdo legal (legitimaria ou
legitima), nos termos expostos, interfere no espaco vedado a atuacio
do autor da sucessido, no exercicio da autonomia da sua vontade. Com
efeito, quanto maior for a quota indisponivel da heranca, maior sera a
restrigdo ao direito de propriedade privada do autor da heranca na dis-
posicé@o mortis causa dos seus bens e, consequentemente, menor o campo
de atuacéo, por exceléncia, da autonomia privada.

Dito isto, ndo nos parece que o principio da equidade e igualdade no
dominio das rela¢des patrimoniais conjugais sucessdrias, estivesse cum-
prido — no que a autonomia da vontade dos cdnjuges respeita — se fosse
legalmente admissivel a renuncia unilateral de um dos coénjuges a con-
dicdo de herdeiro legitimario do outro. Tal ponto de vista conduzira a
uma desigualdade entre os conjuges no direito de cada um de livriemente
dispor dos bens por morte: a renuncia unilateral do cdnjuge renunciante
determinaria a abertura do campo de atuacido da autonomia privada do
outro cénjuge quanto a disposi¢do dos bens por morte, enquanto a néo
renuncia do outro cdnjuge determinaria a restri¢cdo do referido campo de
atuacgio da autonomia privada do cbénjuge renunciante.

Chegados aqui e considerando o exposto, defendemos que s6 com
a renuncia reciproca a condicdo de herdeiro legitimario se cumpre a
funcéo de solidariedade reciproca do patriménio conjugal, em prol do
bem comum e se previne a existéncia de vantagens unilaterais. Acresce
ainda, em favor da necessidade da reciprocidade da rentncia, que este é
o modo mais justo de se respeitar e promover o principio, de consagra-
¢do constitucional, da igualdade entre conjuges.

2. Um outro problema pode ainda ser discutido no contexto dos
novos pactos renunciativos, introduzidos pela Lei n.° 48/2028, o qual
se reconduz a saber qual o &mbito de abrangéncia da rentncia reciproca
entre os conjuges. Repare-se que os nubentes, de acordo com o artigo
1700.°, n.° 1, al. ¢), do CC, podem renunciar a qualidade de herdeiro
legitimario, ndo se fazendo qualquer referéncia a sucessdo testamenta-
ria ou sucessfo legitima. Vale por dizer que continua a poder fazer-se
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testamento a favor do cdnjuge e este continua a ser herdeiro legitimo,
isto é, herdeiro da quota disponivel da heranca do autor da sucesséo.

Mais uma vez aqui, verifica-se uma diferenca entre o que veio a ser
consagrado na lei e o que estava previsto no Projeto Legislativo, onde se
fazia referéncia a renuncia a condicao de herdeiro legal o que englobaria
quer a sucessio legitimaria, quer a sucessio legitima, entendimento que
néo foi acolhido na redacéo final do diploma.

Nao obstante o texto legal refletir que a renuncia se refere apenas a
condicdo de herdeiro legitimario, tem-se levantado a questdo de saber
se o intérprete e aplicador do Direito se devera pautar apenas pelo ele-
mento literal da lei e considerar que a renincia em causa € apenas a con-
dicdo de herdeiro legitimario ou se, pelo contrério, devera ser conside-
rado, a semelhanca do que decorria do projeto legislativo de base, que a
renuncia afeta a posicdo de herdeiro legal e, consequentemente, abrange
tanto a qualidade de herdeiro legitimario, como a qualidade de herdeiro
legitimo do conjuge.

A doutrina ndo se apresenta uniforme na solucéo deste problema'®.

E nosso entendimento, como melhor explicaremos adiante, que a
renuncia se restringe a qualidade de herdeiro legitimario, baseando a
nossa posicao ndo sé no elemento literal de interpretacdo da lei, mas
também fundamentando no cumprimento de um dos objetivos da Lei
n.° 48/2018: o reforco do principio da autonomia privada e a valori-
zacdo da expressdo da vontade dos futuros conjuges e dos cdnjuges na
designacao/exclusdo do conjuge do elenco dos possiveis herdeiros!!.

1.1.2. Manifestacdo de vontades em convencdo antenupcial

Nos termos do artigo 1700.°, n.° 1, al. ¢), do CC, os nubentes podem
exercer a faculdade de renunciarem reciprocamente a qualidade de her-
deiro legitimario em sede de convencdo antenupcial. Em consonincia
com o previsto para os pactos sucessorios ja legalmente admitidos, pode

10 No sentido de que a renuincia respeita a condigdo de herdeiro legitimario, cfr. RuTE TEI-
XEIRA PEDRO (2018, p. 442) e DANTIEL MoRrais (2019, p. 145), Rita LoBo XAVIER (2023,
pp. 268 e 269). No sentido de que a rentncia abrange toda a sucessao legal (legitima e legi-
timaria), cfr. MENEZES LEITAO (2021, p. 283). Questionando o problema da abrangéncia da
renuncia, cfr. LEITE DE CAMPOS e MONICA MARTINEZ DE CaMPos (2021, p. 41).

1 V. infra, p. xx.
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constatar-se que 0 novo pacto sucessorio afigura-se como um contrato
acessorio ao casamento, fundamentado na ideia de favor matrimonii.

A manifestacdo das duas declaragdes de vontade dos nubentes
no novo pacto renunciativo e sob a forma da convencido antenupcial
importa varias consequéncias que passaremos a considerar.

No que a forma e publicidade diz respeito, o novo pacto renuncia-
tivo deve constar de convencéo celebrada por escritura publica lavrada
perante notario — artigos 35.° e ss. do C.Not — ou declaragio prestada
perante funciondrio do Registo Civil, nos termos do artigo 1710.° do
CC, sujeito aos requisitos de publicidade do artigo 1711.° do CC. Uma
vez celebrado o pacto renunciativo, este deve ser sujeito a registo, sob
pena de serem ineficazes perante terceiros'?.

A pré-nupcialidade imperativa da rentncia reciproca a condicdo de
herdeiro legitimario € outra decorréncia da manifestacdo das vontades
dos nubentes sob a forma de convencéo antenupcial. A pré-nupcialidade
das convencgdes antenupciais decorre da conjugacdo dos artigos 1712.°
e 1714.° do CC, nos termos dos quais os nubentes sé podem celebrar
convengdes antenupciais antes do casamento, sendo estas livremente
revogaveis ou modificaveis até a celebracdo do casamento. A par do prin-
cipio da pré-nupcialidade, encontra-se o principio da imutabilidade das
convengdes antenupciais o qual determina que as convengdes se tornam
imutaveis com a celebragdo do casamento.

Do exposto resulta, no que respeita ao objeto do presente estudo,
que os nubentes apenas podem renunciar reciprocamente a qualidade
de herdeiros legitimarios até a celebracdo do casamento, ndo podendo
modificar a vontade manifestada quanto a posigcido sucesséria de her-
deiro legitimario do cénjuge, na convencéo antenupcial exigida para o

12 A regra da atendibilidade dos factos sujeitos a registo civil obrigatdrio, prevista no art.
2.°do CRC, determina que os factos sujeitos a registo obrigatério sé podem ser invocados
depois de registados, mas o registo ndo € constitutivo, uma vez que os factos existem de per
si. Apenas a producdo dos respetivos efeitos estd dependente do registo. O registo é mera-
mente declarativo. Este principio da regra da ininvocabilidade dos factos sujeitos a registo,
enquanto néo registados, conhece excec¢des, designadamente a relativa ao casamento (civil
ou catdlico) anterior ndo dissolvido que nédo constitui impedimento dirimente absoluto,
mesmo que ndo se encontre registado — art. 1601.°, al. ¢), do CC e a excecdo dos efeitos da
convencao antenupcial por produzirem efeitos entre os conjuges mesmo antes do registo e s6

produzem efeitos em relacdo a terceiros apds o respetivo registo. —art. 1711.° do CC.
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efeito, em momento posterior ao casamento. A semelhanca das criticas
que a doutrina vem apontando ao principio da imutabilidade dos regi-
mes de bens que, em suma, se centram no facto de os cénjuges nao pode-
rem adaptar os efeitos patrimoniais do casamento a variabilidade que a
relacdo conjugal possa a vir a padecer uma vez constituida, também nos
parece que tal argumentacao critica deve ser estendida ao Ambito deste
novo pacto sucessorio renunciativo. Veja-se que, uma vez celebrado o
casamento e na sua constancia, os conjuges poderdo alterar a percegio
da importancia atribuida, em certo momento, ao elenco dos herdeiros
legitimarios; os cdnjuges poderdo querer reverter a situacdo resultante
da vontade que expressaram antes do casamento, de modo a que o outro
cOnjuge reassuma a sua posicdo de herdeiro legitimario, por ex., por ser
quem lhes esta a prestar assisténcia ou quem lhes dedica maior cuidado
e atencdo. Independentemente dos motivos que fundamentem a altera-
¢ao da posicdo do cOnjuge, a verdade, porém, é que lhe esta legalmente
vedado proceder a essa alteracdo de vontade, em face dos limites decor-
rentes do principio da imutabilidade a que vimos fazendo referéncia.
Seguindo este raciocinio e perante a enunciada limitacdo da auto-
nomia privada dos cbénjuges, justifica-se, assim nos parece, por ex., o
recuo expresso na Lei n.° 48/2018 relativamente ao Projeto Legisla-
tivo, no que ao Ambito da renuncia respeita. Recorde-se que o Projeto
Legislativo fazia referéncia a renuncia a condicdo de herdeiro legal, o
que englobaria quer a sucessio legitimaria quer a sucessio legitima,
entendimento que nio foi acolhido na redacéo final do diploma. Se con-
siderarmos que a expressio da vontade de renunciar reciprocamente
a condicdo de herdeiro legitimario se torna imutavel com a celebracio
do casamento, tal representa que, a partir desse momento, é vedado ao
autor da heranca adequar a sua vontade a possiveis variagcdes que esta
venha a sofrer na decorréncia do natural desenrolar da vida familiar. Por
conseguinte, se a renuncia, alvo do nosso estudo, abrangesse a qualidade
de herdeiro legitimo e legitimario, o principio da autonomia da vontade
ficaria muito mais restringido, na medida em que a vontade do autor da
heranca conheceria os limites legais impostos pelo principio da imu-
tabilidade das convencdes e por isso, o autor da heranca ficaria refém
de uma vontade expressa antes do casamento relativa a globalidade da
sua sucessdo legal. Em contrapartida, defendendo-se que a renuncia
respeita apenas a condicdo de herdeiro legitimario, tal permite ao autor
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da heranca ajustar a expressdo da sua vontade as respetivas transforma-
¢Bes, no que respeita a sucessio legitima. Assim, julgamos ajustado este
entendimento, na medida em que, mantendo o cdnjuge a qualidade de
herdeiro legitimo e, por esse motivo, assumindo-se como sucessivel na
quota-parte disponivel da heranca, tem a possibilidade de, desse modo,
ser «compensado» pelo cuidado e atenc¢do que tenha dedicado ao autor
da heranca. Por outro lado, se a vontade do autor da heranca for, ainda
assim, no sentido de excluir o cénjuge de toda a sucessdo legal, pode
sempre dispor da quota disponivel da sua heranca a favor de outros, com
a possibilidade ainda de, a todo o tempo e até a sua morte, reverter tal
disposicédo, ajustando a disposicdo a sua vontade em cada momento. Ou
seja, entendemos que a Lei n.° 48/2018, afastando-se do Projeto Legis-
lativo, e restringindo o ambito da rentincia do cénjuge a sucessdo legiti-
maria, mais ndo fez do que cumprir um dos seus objetivos: o de promo-
ver a autonomia privada dos nubentes e conjuges.

2. A autonomia privada dos nubentes no novo pacto sucessorio
2.1. A autonomia da vontade dos nubentes a luz da Lei Fundamental

A sucessdo legal é um dos tipos de sucessdo mortis causa cuja fonte
de vocacdo sucessoria é deferida por lei supletiva (sucessdo legitima) ou
por lei imperativa (sucessao legitimaria)!s.

A possibilidade conferida aos nubentes de renunciarem a con-
dicdo de herdeiro legitimario vem incrementar a autonomia privada
num campo tradicionalmente vedado a expressdo da vontade do autor
da heranca'4. Importa referir que a sucessdo legitimaria ndo pode ser
afastada por vontade do seu autor, por ser forcosamente determinada
pela lei, entendida em sentido lato (abrangendo os preceitos constitu-

13 Para além da sucessdo legal, o artigo 2026.° do CC, sob a epigrafe «Titulos de vocacao
sucessOria», enumera também a sucessido deferida por testamento e por contrato. As modali-
dades de sucessio legal estdo previstas no art. 2027.° do CC. Sobre a sucessao legal (legitima
e legitimaria) cfr., entre outros, CARVALHO FERNANDES (2004, pp. 341 e ss. e pp. 371 e ss.),
CRrisTINA ARAUJO Dias (2016, pp. 189 e ss. e pp. 197 e ss.), OLIVEIRA ASCENGAO (1989, pp.
338 e ss. e pp. 363 e ss.) e PEREIRA COELHO (1992, pp. 299 e ss. e pp. 313 € ss.).

14 O principio da autonomia privada tem dignidade constitucional, podendo ser inferido dos
artigos 13.°,27.°,62.°,n.°2,53.°,n.°3,e 85.9 n.° 1 e expressamente no art. 26.° da CRP.
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cionais e as leis ordinarias). A restricdo a autonomia privada no ambito
do direito sucessorio, em geral, e na sucessdo legitimaria, em particular,
fundamenta-se na protecdo dos interesses dos herdeiros legitimarios:
conjuge, descendentes e ascendentes.

A possibilidade de, agora, os futuros conjuges poderem expressar a
sua vontade na designacéo/exclusio do conjuge do elenco dos herdeiros
legitimarios, faz emergir o problema de saber se a nova solucéo apresen-
tada pela Lei n.° 48/2018 (lei ordindria) colide com os preceitos consti-
tucionais com relevancia em matéria sucessoria.

No plano constitucional ha que ter em conta que a Lei Fundamen-
tal ndo contempla os valores subjacentes a transmissdo por morte ou 0s
herdeiros que devam ser considerados na sucessao legal. Significa isto
que existe margem de liberdade para, em sede de legislacdo ordinaria, se
poder coadunar o direito sucessorio as necessidades de uma sociedade
em evolucao.

A protecdo constitucional a considerar no plano do presente estudo
€ a que decorre do artigo 62.°, n.° 1, nos termos do qual se garante a
todos o direito & propriedade privada e a sua transmissdo em vida ou
por morte. Isto €, a Lei Fundamental ndo indica o elenco de herdeiros,
ndo define as quotas-partes excluidas da autonomia privada do autor
da heranca, nem estipula de que modo deve ocorrer a transmissdo por
morte dos bens que compdem qualquer heranga. O que se garante é o
direito a propriedade privada e a sua transmissio inter vivos e mortis
causa, enquanto direito fundamental, ainda que n&o sejam, natural-
mente, irrestritos!®. Com efeito, a liberdade de transmissdo da proprie-
dade reclama a liberdade contratual e testamentdria. Todavia, estas
poderdo ser limitadas por via legal.

A transmiss&o mortis causa conhece os limites legais decorrentes da
sucessdo legitimaria. Procura-se, por meio da reserva legitimaria, acau-
telar os interesses dos herdeiros legitimarios, fundamentando-se no cui-
dado da protegao da familia, como elemento fundamental da sociedade,
e na prossecucdo do principio da solidariedade familiar.

15 V. anotagdo ao art. 62.° da CRP por J.J. GomEs CANOTILHO e VITAL MOREIRA (2007,
ponto IX, p. 804) e por JORGE MIRANDA € RUT MEDEIROS (p. 902).
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Tem sido discutido pela doutrina se a reserva legitimaria, tal como
estd concebida entre nds, ndo carece de ser repensada’®, debatendo-se
se a mesma néo precisa de ser renovada por forma a adequa-la, propor-
cionalmente, aos valores constitucionais da solidariedade entre os mem-
bros da familia, tendo em conta as alteracdes das realidades familiares
e o (ndo) cumprimento dos deveres a que os membros das familias se
encontram vinculados!”.

Com efeito, ha que atender a que a presunc¢ido de que o cdnjuge €
a pessoa que, dentro do nucleo familiar, se encontra em ligacdo mais
estreita com o autor da heranca poderd ndo ser a mais assertiva nas
situacdes de crises conjugais; a protecdo dos interesses dos descendentes
e dos ascendentes, sem mais, podera nao ser a conclusdo mais exata se,
no desenvolvimento da vida familiar, ndo se respeitar o principio da soli-
dariedade familiar, dentro dos limites das necessidades e possibilidades
de cada elemento, ou se se descurar o principio da reciprocidade, que
se funda e pressupode relagdes respeitosas e urbanas entre ascendentes e
descendentes e vice versa.

Numa primeira aproximacdo poder-se-a entender que a possibili-
dade de os nubentes poderem renunciar a condicdo de herdeiro legiti-
mario do outro, estard, de algum modo, a pér em causa os limites que
fundamentam a defesa legal da reserva legitimaria e, por conseguinte,
o principio da intangibilidade da legitima, uma vez que pelas declara-
¢Ges de vontade o outro conjuge é afastado da sucessdo legitimaria. A
ser assim, estar-se-ia a contrariar a concecdo da sucessio legitimaria em
que assenta o direito sucessorio portugués!s.

N2zo nos parece, contudo, que este receio se justifique. Com efeito,
o facto de o conjuge ser afastado da sucessdo legitimaria do autor da
heranca, néo exclui o cdnjuge do elenco dos herdeiros legitimarios defi-
nidos por lei e, por isso, a protecéo atribuida ao conjuge pela reforma de

16 Rrta LoBo XAVIER (2016, p. 356) e (2017).

17 Pode haver herdeiros legitimarios que ndo tenham cumprido com os deveres de coopera-
¢do, com o dever de assisténcia a familia em relagdo ao autor da heranca e este, mesmo que-
rendo compensar ou penalizar os herdeiros pela dedicagdo e assisténcia — ou auséncia destas
— encontra-se impedido de o fazer para além da quota da sua heranca de que pode dispor.

8 Desde logo pela relevancia atribuida ao cénjuge, pela reforma de 1977 do Cédigo Civil de
1966, da qualidade de herdeiro legitimario. Sobre a evolucao do estatuto sucessoério do cén-
juge sobrevivo, v. ANA CRISTINA FERREIRA DE Sousa LEAL (2004, pp. 107 e ss.).



O NOVO PACTO SUCESSORIO ADMITIDO NA LEI PORTUGUESA E A
FUN(;AO SOCIAL DO DIREITO DE PROPRIEDADE PRIVADA ‘ 389

1977 continua a cumprir-se. Mais, o afastamento do conjuge néo altera,
objetivamente, a quota-parte que a lei entendeu destinada aos herdei-
ros legitimarios e, por isso, arredada da livre conformacio a vontade do
autor da heranca. A quota-parte definida pela lei ordinaria e a corres-
pondente quota indisponivel da heranca continua igual, apenas se alte-
rando a sua distribuigdo pelo facto de, com a exclusdo do conjuge, pas-
sar a ser fracionada por menos herdeiros legitimarios.

Em suma, cremos que o novo pacto renunciativo ndo acarretou
qualquer alteracdo de conceitos, seja o da sucessido legitimaria, seja o
de herdeiros legitimarios e que a diferente defini¢cdo dos sujeitos e das
quotas-partes pelas quais a propriedade é transmitida ndo pde em causa
o principio constitucional da transmissao da propriedade por morte;
isto é, a coluna vertebral da sucessdo legitimaria mantém-se. Trata-se
de uma lei arrojada, disso ndo temos duvidas, mas ndo vamos tédo longe
como PAMPLONA CORTE-REAL e DANIEL SANTOS que defendem que se
trata de uma lei que ¢é feita ao arrepio de principios estruturantes da
reforma de 1977, «tornando a ldgica global do sistema sucessério ver-
dadeiramente impercetivel», ideia que, pelo que acima expusemos, ndo
acompanhamos!®.

2.2. A autonomia da vontade dos nubentes e a exigéncia do regime
matrimonial da separacdo de bens

A Lei n.° 48/2018 estipulou que a renincia reciproca da qualidade
de herdeiros legitimarios apenas é admitida se o projetado casamento
estiver subordinado ao regime matrimonial da separacio de bens, inde-
pendentemente desse regime resultar de vontade expressa dos nubentes
(convencional) ou decorrente de disposicao legal (imperativo)?°.

19 CARLOS PAMPLONA CORTE-REAL e DANTEL SANTOS (2018, p. 558).

20 No Projeto de Lei 78 1/XIII constava que esta estipulacio «apenas é admitida caso o regime
de bens seja o da separacdo», sendo que do diploma aprovado passou a constar «apenas €
admitida caso o regime de bens, convencional ou imperativo, seja o da separagio». V. artigo
1720.°do CC. Sendo aplicavel o regime imperativo da separacao de bens, a forma da conven-
¢do antenupcial continua a ser a forma exigida para acolher o acordo dos nubentes quanto
a renuncia reciproca a condigdo de herdeiro legitimario, cfr. Parecer do Conselho Consultivo
do IRN, IP, P. C.C. 84/2018 STJSR-CC.
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Esta opcéo legislativa pela imposicdo do regime matrimonial da
separacdo de bens € suscetivel de criticas. Como vimos, pode concluir-
-se que o principio da autonomia privada sai refor¢cado pelo facto de os
futuros cénjuges poderem expressar a sua real vontade, na designacdo/
exclusio dos futuros herdeiros legitimarios que serdo chamados a voca-
¢do sucessoria no momento da sua morte. Os futuros conjuges podem,
agora, de forma licita, fazer com que a sua vontade prevaleca nesta
matéria. Mas o reforco pretendido da autonomia privada nfo exigiria
que fosse necessariamente adotado o regime matrimonial da separacéo.
Com efeito, independentemente do regime matrimonial, e se o objetivo
fosse unicamente dar primazia ao principio da autonomia privada, tal
objetivo era conseguido em qualquer um dos restantes regimes: no da
comunhio de adquiridos e no da comunhéo geral’!. Recordemos que os
regimes matrimoniais ndo interferem na sucessao legitimaria. No que
ao fendmeno sucessorio respeita, os diferentes regimes matrimoniais
possiveis apenas distam pela existéncia ou ndo da meacgdo nos bens
comuns do casal, a existirem, nao se repercutindo nem nos herdeiros
designados, nem na legitima que lhes corresponde.

A solucdo consagrada na lei, impondo a exigéncia do regime matri-
monial da separagdo de bens, faz-nos crer que se procurou a congruéncia
entre a disposicdo dos bens do casal na vigéncia do casamento — onde
cada conjuge € titular autonomamente de cada bem que lhe pertence
em propriedade plena — e a disposicdo por morte dos bens dos cénju-
ges. Isto é, se os nubentes ndo pretendem que o futuro cdnjuge assuma a
posicdo de herdeiro legitimario e, por isso, o excluem da sucessio legiti-
maria, também, na perspetiva da lei objeto do presente estudo, ndo sera
coerente que, em vida e na constancia do casamento, os conjuges sejam
titulares, em comunhao, de bens que compdem o seu acervo patrimo-
nial. Nesta ordem de ideias, o regime de bens que os conjuges escolhe-
ram para organizar os seus bens em vida — regime da separacdo de bens
— parece legitimar a intencdo de o legislador oferecer mecanismos juri-
dicos aos conjuges por forma a os habilitar a manter, mortis causa, a von-
tade que haviam manifestado em vida. Renunciando & condigdo de her-
deiro legitimario, reciprocamente, tal faz perdurar no tempo efeitos de

21 Sobre regimes matrimoniais de bens cfr., entre outros, ANTUNES VARELA (1999, pp. 423

e ss.).
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distanciamento patrimonial que os nubentes pretenderam e escolheram
para a sua organizacgio do respetivo acervo de bens, para além do casa-
mento. Esta era, alids, uma preocupacio que os nubentes manifestavam
e que os dissuadia de contrair novas nupcias. Parece-nos, pois, que a lei
pretendeu aqui alcangar uma coeréncia entre o regime de disposicdo dos
bens existentes em vida e em morte.

3. A solidariedade familiar no direito sucessoério portugués

Pode identificar-se no direito sucessério portugués duas realizagoes
do principio da solidariedade familiar. A primeira, na previsdo da pro-
tecdo da familia como instituicdo, assegurando-se a permanéncia do
patrimonio existente nessa esfera intima e seletiva, evitando-se a sua
dissipacéo para terceiros. E o que se pretende com a sucesséo legitima-
ria, com a indicagdo de quotas que cabem a cada um dos herdeiros, tam-
bém eles elencados, sem que o de cuius a possa alterar ou conformar. No
quadro da sucessédo legitimaria a primazia da familia nuclear encontra-
-se bem patente. Sdo herdeiros legitimarios, o coénjuge, os ascendentes
e os descendentes, ideia inspirada no direito germéanico com o duplo
propdsito de, por um lado, perseguir a valorizacdo e defesa da familia
e a sua natural existéncia no seio da vida social como instituicédo e, por
outro, assegurar a permanéncia do patrimoénio existente nessa esfera,
evitando-se a sua dissipacdo por outros sujeitos. A sensibilidade atual
da matéria da solidariedade familiar decorre das dindmicas assumi-
das, hoje, nas relacdes familiares e conjugais. O peso tradicionalista da
familia nuclear e inalteravel tem vindo a decair, bem como, recuando
um pouco mais, a influéncia da familia alargada no peso das tomadas
de decisdes de cada um dos seus elementos. A «nova familia» resultante
do aumento de novas nupcias, acompanhada de descendentes de dife-
rentes origens pode dificultar a transferéncia da pretendida propriedade
familiar, quer pelo aumento do nimero de herdeiros legitimdrios, quer
pelas diferentes quotas-partes que possam surgir.

A prépria natureza da propriedade familiar a transmitir também se
encontra em evolugdo. J& ndo predominam as grandes fortunas, motor
da economia familiar de varias geracdes, cuja transmissdo em bloco
era desejada. Hoje, a propriedade € sobretudo constituida pelo que as
pessoas foram construindo pelo desenvolvimento da sua atividade
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profissional e para satisfacio das suas necessidades e/ou desejos pes-
soais. A propriedade €, assim, fruto da solidariedade patrimonial con-
jugal e, sé marginalmente, decorrente do fenédmeno sucessério com ori-
gem em geragdes anteriores.

A segunda realizacdo da solidariedade familiar afirma-se na prote-
¢ao da transferéncia do patrimoénio familiar por morte. A sucessio por
morte € uma consequéncia inevitavel da propriedade privada e a Cons-
tituicdo da Republica Portuguesa acautela, no artigo 62.°, o direito a
propriedade privada e a sua transmissio em vida ou por morte. Refira-
-se que o principio fundamental é o da transmissdo da propriedade por
morte e ndo a forma, as quotas-partes ou os sujeitos pelos quais a pro-
priedade privada deve ser distribuida no fendmeno sucessério, como ja
referimos??.

A possibilidade de afastar o cdnjuge da condicdo de herdeiro legiti-
mario, aparentemente, pode retirar forca a ideia de solidariedade suces-
séria conjugal, tanto que, efetivamente, com este pacto renunciativo,
o conjuge deixara de ser herdeiro legitimario. Veremos, de seguida, se
assim o é, efetivamente.

3.1. Entre a solidariedade patrimonial conjugal e intergeracional no
novo pacto renunciativo

Neste quadro de exclusdo do futuro conjuge da sucessio legitimaria,
importa verificar se a solidariedade conjugal se encontra excluida tout
court do novo pacto renunciativo.

A nova estruturagio da sucessio legitimaria, sequente a renuincia
reciproca dos nubentes, repercute-se na distribuicdo da quota indispo-
nivel da heranca: a quota-parte que estaria destinada ao cdnjuge reverte,
agora, para os restantes herdeiros legitimarios. Assim, os ascendentes
e descendentes, no caso de existirem, veem aumentadas as respetivas
posicdes sucessdrias. Note-se que a referéncia a possibilidade de néo
haver ascendentes e descendentes, ndo é descabida. Numa altura em
que a esperanca de vida vai aumentando pode ocorrer mais facilmente
que os ascendentes ja sejam pré-falecidos no momento da abertura da
sucessio; por outro lado, apesar de o projeto que antecedeu a Lei n.°

22 Cfr. supra, p. Xx.
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48/2018 ter como objetivo principal favorecer o casamento de pessoas
que tinham filhos anteriores, a verdade € que a redacio final da lei con-
templou a possibilidade de os nubentes renunciarem a condicéo de her-
deiro legitimario, independentemente de terem ou néao filhos anteriores.

Com o refor¢o na sucessdo legitimaria das posigdes sucessoérias dos
ascendentes e descendentes, pode alcangar-se, com facilidade, a ideia
de fortalecimento da solidariedade intergeracional. Na continuidade
da linha estruturante de solidariedade familiar do direito sucessério
doméstico, a transmissdo do patrimoénio opera-se entre geracdes, pelo
que se pode concluir, com segurancga, que a permanéncia do patrimoénio
no contexto restrito familiar se encontra asseverado. E, nesta medida,
pode afirmar-se que a solidariedade patrimonial intergeracional esta
patente no novo pacto renunciativo.

Relativamente a solidariedade patrimonial entre cénjuges é neces-
sario prestar atencgdo se a exclusdo do cébnjuge da sucessdo legitima-
ria se desvia totalmente da ideia de solidariedade sucessdria conjugal.
Nao se pode negar que o afastamento da posicao do conjuge do elenco
dos herdeiros legitimarios inculca na ideia da separacido de patrimé-
nios na transmissado mortis causa. Todavia, a questdo estd em saber se
este reforco da autonomia privada dos nubentes na disposicdo da sua
heranca foi ou ndo acompanhado de mecanismos tutelares da solidarie-
dade patrimonial conjugal, dentro do espirito do sistema sucessorio.

Vejamos:

Em primeiro lugar, prevé-se a possibilidade da rentncia reciproca
ficar sujeita & condigio de sobreviverem herdeiros de qualquer classe:
descendentes, ascendentes ou até outras. Apesar de poder ser residual,
na sujeicdo da verificagdo de uma condigio, ¢ manifesto que a solidarie-
dade para com o conjuge existe: se a opcao for a de subordinagio a esta
condicdo, na hipdtese da sua nao verificacdo, o conjuge mantém a sua
condicdo de herdeiro legitimario.

O mesmo se pode defender com a possibilidade de se estipular a ndao
inoficiosidade das liberalidades a favor do conjuge sobrevivo que tenha
renunciado & condicdo de herdeiro legitimario, até a parte da herancga
correspondente a legitima do cbnjuge caso a rentncia nido existisse,
regime que obriga a um exercicio de uma ficcdo matematica para cdlculo
da suposta legitima do cOnjuge renunciante para determinar o limite da
inoficiosidade da liberalidade.
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Também nédo pode ser esquecido que, contrariamente ao que estava
previsto no Projeto que antecedeu a Lei n.° 48/2019, a renuncia apenas
respeita a qualidade de herdeiro legitimario, mantendo-se todas as regras
relativas a sucessio legitima, onde o conjuge figura no elenco dos suces-
siveis, podendo através dela manifestar-se — ainda que de uma forma
mais contida — a solidariedade conjugal. Poder-se-4 sempre argumentar
que a sustentacio desta solidariedade conjugal é falaciosa, em sede de
sucessdo legitima, porque, querendo, o outro cdnjuge pode dispor dela
de uma forma livre, testando como bem entender, inclusive afastando,
também ai, o cdnjuge, em favor de outra pessoa que bem entenda. Se é
certo o que se afirma, fruto do respeito da vontade do testador e da sua
autonomia privada, ndo ¢ menos certo que, em termos de sistema suces-
sério esta solidariedade existe pelo ndo afastamento legal da qualidade
do conjuge como herdeiro legitimo. Isto &, o sistema sucessério manteve
na esséncia a solidariedade conjugal na sucesséo legitima, competindo
ao autor da heranca, agora, beneficiar ou ndo dessa possibilidade que a
lei lhe facultou.

Cremos, ainda, que a solidariedade conjugal cabe, igualmente, num
conjunto de outras normas que nido constituindo uma efetiva solidarie-
dade patrimonial, se podem considerar antes uma solidariedade con-
jugal de direitos, sejam de créditos (constituicdo de um direito a favor
do conjuge sobrevivo de exigir alimentos da heranca do falecido), sejam
direitos reais (o cOnjuge sobrevivo pode permanecer, pelo prazo de cinco
anos — prorrogavel —, na casa de morada de familia, como titular de um
direito real de habitacido e um direito do uso do recheio) e ainda na soli-
dariedade que se encontra no facto de o cénjuge sobrevivo ter o direito a
permanecer no imodvel a titulo de arrendatario?3. Ainda neste quadro de
solidariedade, constitui-se igualmente um direito de preferéncia em caso
de alienagdo do imédvel (casa de morada de familia), durante o tempo
em que o conjuge renunciante o habitar, a qualquer titulo, denotando-se
aqui a preocupacdo com a posicdo do conjuge renunciante, fruto desta
nova forma de solidariedade conjugal de direitos.

28 RuTE TEIXEIRA PEDRO defende que o direito real de habitacdo deverd existir seja a casa
morada de familia propriedade do de cuius, seja em compropriedade entre o de cuius e o con-
juge sobrevivo. Cfr. RUTE TEIXEIRA PEDRO (2018, p. 9).
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Conclusio

Importa, agora, retirar as conclusdes do presente estudo e deter-
minar qual o impacto que a Lei n.° 48/2018 e o novo pacto sucessério
renunciativo terdo no futuro do Direito das Sucessdes em Portugal.

A primeira nota ou conclusido é a de que esta €, inquestionavel-
mente, uma lei inovadora e arrojada, mas que — também isso se tem por
claro — nfo vai contra o espirito e estruturacio do nosso sistema. Por
um lado, alteraram-se os sujeitos e as quotas-partes pelas quais a pro-
priedade é transmitida, mas continuou a respeitar-se o principio consti-
tucional da transmissdo da propriedade por morte. Por outro lado, néo
houve qualquer alteracdo nos conceitos da sucessdo legitimaria ou de
herdeiros legitimarios. Dito de outro modo, a coluna vertebral da suces-
sdo legitimaria manteve-se.

Em segundo lugar, a Lei n.° 48/2018 aumentou o leque de pactos
sucessorios legalmente possiveis. Recorde-se que o direito sucessério
portugués ja previa os pactos sucessorios, mas apenas quando fossem
admitidos por lei, designadamente os que fossem lavrados em sede de
convencdo antenupcial, em favor do casamento. Ou seja, a lei nunca
vedou a possibilidade de existirem pactos sucessorios; apenas vedava a
possibilidade de existirem pactos ndo previstos na lei. Ao prever-se agora
0 pacto sucessério renunciativo nada de novo se assinala na estrutura-
cao do nosso sistema. Com efeito, apenas se alargou o leque dos pactos
sucessorios admitidos, sendo que o novo pacto renunciativo tem igual-
mente subjacente o propdsito favor matrimonii dos pactos sucessorios ja
anteriormente admitidos.

No que respeita a solidariedade patrimonial entre os cOnjuges, ape-
sar de atenuada, manteve-se agora assente em outras figuras juridicas.
Compensatoriamente, a renuncia reciproca dos nubentes a qualidade
de herdeiro legitimario, teve como consequéncia o reforco das posicdes
sucessorias dos ascendentes e descendentes na sucessio legitimaria, for-
talecendo, por isso, a ideia de solidariedade intergeracional.

Por ultimo, e essa é a grande novidade do regime, é agora permitida
a conformacao do elenco dos herdeiros legitimarios por vontade do autor
da heranca, o que tem como consequéncia o fortalecimento/reforco do
principio da autonomia privada no direito sucessério portugués.
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Summary Report

1. This short summary report addresses the interplay between the
main themes of the conference: society and the common good, digi-
tal inheritance, estate and insurance planning, protection of people
and communities, support of people with disabilities. The intersec-
tion between these themes is evident in the shared perspectives of the
wide range of researchers involved in this volume, in particular, in what
regards how the law is adapting and evolving in the face of new assets
and trends, and what changes should pave the way for the years ahead.

2. In the opening session, the Mayor of Porto, Rui Moreira, wel-
comed the International Conference initiative, stressing that it reflects
the academic commitment to the production of knowledge and its trans-
fer to society. In particular, Moreira highlighted the economic and social
benefits of family businesses, which represent 80% of the Portuguese
business sector and generate around 60% of private sector employment.
This reality is particularly striking in the North of the country, where
family businesses are the basis of the regional economy and its main
source of wealth, employment, innovation, and social cohesion. Family
businesses are characterised by their closeness to local communities,
the social function of private ownership and the promotion of solidarity
between generations.

This is why family businesses have been described as “capitalism
with a human face”. Indeed, the respect, promotion and development of
local communities, social cohesion, solidarity between generations and
the protection of the weakest run through the texts of Andrea Fusaro,
Naddia Coggiola and Marta Rosas, as well as those of Berta Gongalves,
Blandina Soares and Vitéria Andrade e Silva. The link between the
structuring of assets at the service of business objectives as part of the
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collective interest is explored in depth in both Paulo Pichel’s text on the
taxation of fiduciary structures and Rita Lobo Xavier’s text on family
businesses. The parable of the “rich man and Lazarus” (Luke 16:19-26),
the starting point for a brief reflection by the Dean, Prof. Manuel Fon-
taine Campos, on the use of wealth to serve the common good of all and
to reduce inequalities, set the tone for the conference. Indeed, the idea
of the virtuous use of wealth runs through all the texts.

3. The digital age has given rise to new assets and new ecosystems
for the transaction of goods and services, which not only raise new ques-
tions about inter vivos and mortis causa transfers but can also exacerbate
vulnerabilities and the emergence of new social exclusion pathways.

These risks are identified by Rui Pinto Duarte, who draws attention
to the more frequent and anonymous nature of transactions in the digi-
tal world, which challenges the traditional close link between the trans-
fer of property rights and the contract. This is the case with some types
of irreversible securities transactions and the resulting obstacles posed
by chains of assignment to the ability to pass on the underlying assets.
Prof. Pinto Duarte also highlights the risks for the security of economic
transactions in increasingly depersonalised societies. Said risks are
clearly addressed by Pavel Koukal and Nuno Sousa e Silva and are also
implied in the questions raised by Mariusz Zalucki, Cristina Araujo Dias
and Daniel Morais when dealing with the new trend of strengthening
the autonomy of the author of the succession in inheritance law.

The autonomy of the testator in contemporary societies charac-
terised by cross-border relations is also masterfully dealt with by Prof.
Moura Ramos, who, instead of arguing that the protection of “forced
heirship rules” should be treated under the public policy exception of pri-
vate international law to avoid the applicability of the foreign law or its
consequences, advocates for concrete solutions to protect the vulnera-
ble heirs (for example, to avoid the applicability of the chosen law if it
leads to the total exclusion of access to the deceased’s property by minor
descendants who have no other means of subsistence).

4. Prof. Andrea Fusaro presented the private law instruments con-
tained in Law no. 112 of 2016 entitled “Provisions on assistance for
persons with severe disabilities who do not have family support”. This
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law, known as the “Legge Dopodinoi”, addresses the concern of parents
regarding the assistance and economic resources for children with dis-
abilities. It aims to enable parents to plan the children’s assistance in
case of parent’s demise or incapacity, “promoting the welfare, full social
inclusion, and autonomy of persons with disabilities”.

Prof. Fusaro stressed that in recent decades the Italian system has
undertaken an effort to refine instruments intended to meet the overall
needs of vulnerable individuals. The Author demonstrated the recourse
to alternative instruments and measures to overcome the rigidity of the
system, such as the trust, the deeds of assignment under Art. 2645-ter of
the Italian Civil Code or the fiduciary entrustment contract.

The novelty brought by this law is that it expressly states the aim of
facilitating the use of private law instruments in favour of persons suf-
fering from “severe disability”. In order to allow the realisation of a “life
programme” capable of satisfying the necessities and needs of a person
with a severe disability, tax advantages are recommended for instance
for insurance policies, trusts, special funds — consisting of assets subject
to a constraint of allocation and governed by fiduciary entrustment con-
tracts — also in favour of not-for-profit organisations operating mainly
in the charity sector. Of particular importance is the exemption from
inheritance tax and donations for the assets and rights assigned to a
trust or allocated to special funds set up in favour of persons with severe
disabilities, contingent on certain requirements.

However, the hermeneutical dispute over the attribution of real
effects to the fiduciary entrustment contract threatens the efficient
achievement of the law’s objectives. This is a tension that comes up
throughout the Book — how much does the law need to change and
adapt to achieve a virtuous use of wealth?

5. The first part of the Book addresses three of the recent issues on
the impact of technological developments, the digital era, estate and
autonomy: digital inheritance, wealth and insurance planning, and
people and communities’ protection, in particular, for persons with
disabilities.

5.1. Prof. Pavel Koukal analyses the new reality of self-contained
virtual economies that resemble real-world systems, where players can
engage in the purchase virtual goods and currency with real money,
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which raises problems on the legal and practical aspects of the inher-
itance right to online gaming accounts and their associated virtual
assets. Prof. Koukal presents the challenges of the problem of inher-
itance of online gaming accounts and the associated virtual assets on
two Central European jurisdictions: the Czech Republic and Austria.

Prof. Koukal has also explored legal cases in the United States and
Germany that have addressed the inheritance right to digital assets. By
analysing the legal frameworks and contractual agreements offered by
major gaming providers, he concludes that the issue requires careful
consideration within the context of the evolving digital economy. Both
countries (the Czech Republic and Austria), sharing historical and legal
similarities, regard the estate of a deceased person as encompassing
non-personal rights and obligations, allowing the inheritance of tan-
gible assets. However, certain personal assets, such as reputation, are
excluded from inheritance, providing a basis for analysing the right to
inherit online gaming accounts.

Under the legal frameworks of both countries, as well as European
Union regulations (such as the Rome I, Rome II and Rome IV Regula-
tions), private international law plays an important role in determining
the applicable law and jurisdiction in cross-border cases involving gam-
ing accounts, providing guidelines for resolving conflicts of contractual
obligations and determining the applicable law. Clauses restricting the
transfer or inheritance of accounts are commonly included in the terms
and conditions of major gaming operators, raising concerns about their
compatibility with consumer protection principles. Prof. Koukal recom-
mends to assess the enforceability of such clauses under Austrian and
Czech law, ensuring they do not infringe on consumer protection laws.

5.2. Prof. Sousa e Silva thinks that the lack of clarity around digital
inheritance is a matter of concern, as there is not a unified approach,
and the discussions seem to oscillate between absolute (personality and
property) and relative rights (contracts). In Prof. Sousa e Silva's opinion,
the main question is enforceability.

Although the issue is complex, the rules concerning the property
aspects of digital inheritance should be informed by a principle of auton-
omy. At the same time, from a personality perspective, the legal system
must safeguard the dignity and the “digital remains” of the deceased,
regardless of ownership. Does digital inheritance require a different
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approach? In part, Prof. Sousa e Silva says “yes” in relation to deceased
data subjects, where he believes an EU intervention is necessary.

5.3. Prof. Nadia Coggiola is concerned with the risks posed to indi-
viduals and communities by rapid technological advance. Prof. Coggiola
primary concern is on European legislative action in the fields of drones
and artificial intelligence. A brief mention is also made on the potential
challenges that may arise when individuals with disabilities or minors
use new technologies.

Often, these new technological systems are employed to assist and
support individuals with disabilities, as well as children and the elderly.
These interactions can give rise to unique issues, as lawmakers at both
European and national levels typically enact laws to protect the general
public, comprising individuals with average mental and physical capa-
bilities. For instance, Prof. Nadia Coggiola notes that the Proposal for a
Regulation on Artificial Intelligence relies on criteria centred on the con-
cept of an “average person,” which may conflict with the actual capaci-
ties, whether mental or physical, of certain individuals, such as children,
the elderly, and those with disabilities. Since Al or other technological
developments are addressed as distinct and separate issues deserving of
special legislation, general liability rules may require general definitions
and consider “average” victims and tortfeasors, therefore, when there is
no willingness to accommodate special cases, the possibility of address-
ing this issue through the instrument of insurance should be considered.

5.4. In the context of the recent amendment to the Portuguese
capacity regime concerning vulnerable adults (Law no. 49/2018, 14™
August — regime do maior acompanhado), Prof. Marta Rosas thinks that
there is still a long road ahead in the context of Private Civil Law in order
to effectively reach the goal of achieving greater support for persons with
disabilities. Prof. Rosas advocates that it is fundamental to develop and
reinforce autonomy-based solutions, able to respond to some specific
needs that may arise among persons with disabilities and their family
members. Private contracts — as a vehicle for wealth and life planning —
play an important role in this field. The Portuguese succession law lacks
a specific regime of positive discrimination for descendants with disabil-
ity or some sort of greater economic dependency and the existing con-
tracts and other available legal instruments are not sufficient; none of
them seems completely suitable to meet those goals. There is still a long
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way for Civil Law towards the implementation of the New York Conven-
tion (CDPD) and Prof. Marta Rosas suggests that the legal regulation
of a special asset in the benefit of persons with disabilities would be a
major step in the Portuguese legal context.

5.5. Prof. Mariusz Zalucki begins by noting that the pandemic
caused by the SARS-CoV-2 virus (which results in the COVID-19
infectious disease) led to a higher-than-usual human mortality rate
which had the effect, among other things, of prohibiting the exercise
of certain civil liberties, also provided the impetus for rethinking legal
and judicial solutions in the area of the law of succession. For example,
it soon became clear that the use of traditional instruments of succes-
sion law was severely limited, if not impossible. Prof. Zalucki presents
the current state of the debate on the statutory solutions concerning the
form of a last will and attempt to formulate postulates de lege ferenda that
will allow the legal solutions to be brought closer towards respecting the
last will of the deceased (at the expense of formal requirements).

Prof. Mariusz Zalucki thinks that potential changes to the law of
succession should not be made too frequently and that the instruments
of the law of succession should be technologically neutral and allow,
in principle, in all circumstances, the disposal of property upon death.
However, the evolution of succession law must move in the direction
of modernisation and flexibility. It is not possible to reconcile the most
important value of succession law, which is the will of the deceased, with
formalistic compliance with the rules on the expression of that will.

5.6. Prof. Pedro Coutinho analyses the specific paradigm on which
the Portuguese Civil Code based its regulation of succession and ques-
tions whether it is outdated, proposing a new look into succession law,
in light of an updated reading of the right to private property. This vision
suggests that an extensive overhaul of Portuguese succession law is nec-
essary in order to not only adapt it to the current sociological reality, but
also to align it with the spirit of the Constitution by properly valuing the
individual’s will, as well as the social function of property.

Consideration of the social function of property is particularly rele-
vant when referring to the transmission of productive goods upon death.
The example of the effect of decades of application of the current succes-
sion law on the use of agricultural land, previously mentioned, is a clear
indication of the negative impact that can occur. Another good example
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is the case of family businesses. Through the application of the Portu-
guese succession law, control of a family business might pass to some-
one thoroughly unqualified for it or, alternatively become unmanagea-
ble. Either option will likely prevent the company from actively fulfilling
its role in generating wealth, employment, and well-being, therefore pre-
venting the fulfilment of its social and economic function.

In broad terms, these changes should reinforce the role of the indi-
vidual’s will, by reducing the quota that he/she cannot dispose of or,
more radically, eliminate it as a whole and allow for the free disposition
of the entirety of his/her property through will and testament or through
donations while living. Deviations from these terms should occur only
when reducing the scope of the individual’s will is strictly necessary to
ensure the sustenance of close relatives who are unable (and not unwill-
ing) to provide for themselves.

5.7. Dr. Paulo Pichel focuses on a very important aspect for a coun-
try like Portugal and, specifically, for the North of the country, where,
as mentioned, the economy is based on family businesses, particularly
in the wine sector. He understands that a combined civil and tax law
approach to creating or recognising legal arrangements aimed at imple-
menting a sustainable family governance and succession planning
strategy could help make Portugal a relevant jurisdiction in the Private
Clients sector.

Paulo Pichel believes that the recognition of foreign trusts brought
certainty to the tax treatment of preexisting fiduciary structures linked
to high-net-worth individuals (HNW) aiming to become tax residents in
Portugal under the non-habitual residence scheme. This helped change
the classically suspicious perception on foreign trusts, which is progres-
sively considered as an alternative relevant succession instrument also
by Portuguese families. However, he states that addressing this issue
from the tax side alone would not suffice because the fundamental driver
for HNW individuals in this context is not tax matters but family govern-
ance and succession planning. Otherwise, insisting on a static approach of
succession planning instruments and on the reverse discrimination of
income obtained in Portugal will result in the already growing trend of
global families based in Portugal to elect foreign legal structures such as
trusts to hold the family estate with a pivotal role in family governance
and succession planning.
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6. The second part of the Book brings together a range of views on
the reciprocal influences of substantive Property and Succession Law in
close relationship with the contemporaneous accentuation of cross-bor-
der relations and the so-called digital societies. It outlines some key ele-
ments of this interplay from a Portuguese and European perspective.

6.1. Prof. Moura Ramos discusses whether the application of a for-
eign law, which does not recognise the rules of forced heirship, may be
manifestly incompatible with the public policy of the forum State whose
legal system qualifies certain persons as forced heirs (in particular,
descendants). As an example of the triptych of inheritance, succession
and autonomy, the Author acknowledges that the ordre public exception
may be invoked in this context, in particular in cases where the deceased
has disposed of his/her entire estate in favour of third parties, leaving
his/her minor descendants unprotected due to the lack of legal mecha-
nisms to ensure the minor’s minimum means of subsistence.

6.2. Recently, the Portuguese legal capacity regime concerning
vulnerable adults was amended to introduce the “accompanied adult
regime” (regime do maior acompanhado). The legal framework adopted
aims to favour measures potentially less restrictive of the person’s liberty.
The new regime embraces the paradigm of universal capacity and aban-
doned substitution models in favour of support models. Prof. Daniel
Morais thinks one of the functions of inheritance law is the protection of
people with diminished capacity and he focuses mainly on the situation
where persons are unable to make a will. In his opinion, these persons
may be represented by their parents in making a will pursuant to articles
2297 to 2300 of the Portuguese Civil Code.

6.3. Prof. Cristina Araujo Dias reflects on the succession protection
in today’s family and the autonomy and freedom of the author of the
succession to decide the fate of his/her assets, questioning whether a
legal “forced” succession is justified. Prof. Cristina Dias concludes that
the aims of the “reserved portion of the estate” could be achieved with
other solutions that are more compatible with private autonomy and the
freedom to dispose, also suggesting that contractual succession should
be more flexible.

6.4. Judge Ruben Juvandes presents a short overview of the digi-
talisation of justice and the actual digital resolution of disputes, draw-
ing attention to the recent work of the Portuguese think tank for justice
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reform. The Author shows that there are two different levels of digital
transformation of justice, the first of which concerns only the medium:
instead of paper, the computer file, the document becomes essentially
electronic, the evidence or the hearing is provided in telematic terms.
This is the current state of European justice systems: a mere digitisation
of the process. In a second sense, it will be the process of litigation itself
and the decision on the dispute that will be influenced or processed digi-
tally. In this second perspective, the very concept of a process, a court
or the delivery of a decision could be at stake, starting with the process
itself. Judge Juvandes raises some questions about digital Justice and
artificial intelligence such as predictive justice and judge profiling, sys-
tem governance and transparency and Al bias.

6.5. Marital property and inheritance rights often give rise to sig-
nificant disputes that can be resolved through arbitration and, in some
cases, with clear advantages over state jurisdiction, particularly in terms
of procedural speed and the expertise of the decision-maker. Prof. André
Almeida Martins provides a panoramic and eminently practical view of
how the latest technological tools are being used in arbitration and have
now become very useful instruments in the development of the arbitra-
tion process. The use of technology, in particular in the context of inter-
national arbitration, has been around for a long time but the pandemic
has accelerated this trend towards the use of innovative technology in
the arbitration process. In fact, practice shows that innovative techno-
logical means are currently being used, or at least are being considered,
in various areas of the arbitration process. Prof. André Martins identifies
different contributions, which he divided into three different areas: the
preparation of the arbitration process, the holding of hearings and the
arbitral award.

6.6. After highlighting the importance of family businesses in Por-
tugal, Prof. Rita Lobo Xavier draws attention to the desirability of pre-
paring solutions for the succession of property reflecting the guidelines
legitimised by its governance bodies. The enforcement of the family-
-owned business succession strategy envisaged and legitimised by the
Family’s Governance bodies may collide with legal constraints resulting
from domestic succession laws, although the Portuguese succession sys-
tem is shaped by the fundamental right to private property and the free-
dom to dispose of property (amongst the living or mortis causa).
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In Portugal, the will is still the paradigmatic legal instrument to gov-
ern the estate succession and there is a growing relevance of the testa-
tor freedom. However, there are relevant interests that will only be ade-
quately addressed through donations with specific clauses carefully
drafted to limit the donees’ disposition rights until the donator’s death,
with legal results similar to the trust from a succession organisation
standpoint. Prof. Rita Lobo Xavier argues that there is no obstacle to the
conclusion of a donation contract that has been adapted to correspond to
the inculturation of the trust, the effects of which she intends to emulate,
with parasuccessory purposes in the Portuguese legal reality. Jurists com-
ing from a Civil Law system, such as Portugal’s, centred on the question
of who is the “legal person” that holds the right of ownership over specific
things, how to enter the title of ownership in the respective registers, and
when the transfer or gift occurs for tax purposes, may feel uncomfortable
when there is a split between the donor/transmitter (who retains the right
to dispose of the property), the donee/transmitter (who is in charge of
administering the property and passing it on to the final beneficiary, who
does not have the right to dispose of it) and the final beneficiary (who will
acquire the property as a gift, inter vivos, at the end of the transaction). In
relations between creditors and debtors, problems can arise as to whether
assets “donated subject to the right of disposal” can be executed in rela-
tion to the debts of the donor and the donee. But don’t similar phenom-
ena and similar problems occur in the trust institute?

7. The third part or the Book was designed with our young re-
searchers in mind, including PhD students, and collects the contribu-
tions of some of them after a strict selection of the candidate's works
submitted in the “call for papers”.

7.1. Joana Ribeiro de Faria discusses whether smart contracts,
through which documents containing private keys or the represented
assets themselves are automatically transferred in case of death, would
be formally valid as wills in European countries. As the majority of the
European countries accept holographic wills, and the eIDAS Regula-
tion establishes that a qualified electronic signature is legally equivalent
to a handwritten signature, wills can be validly constituted in permis-
sioned ledgers recognised as trust service providers. However, this arti-
cle argues that, in the particular context of some jurisdictions, which
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require witnessing or authentication of documents and, more generally,
in attention to the particularisms of the inheritance scenario, it could be
beneficial to ensure that blockchain wills are approved by third parties,
following a human interaction between those third parties and the testa-
tor, through which the intention of the latter to dispose of the assets can
be established. It has been advocated that users should have an unre-
stricted right to dispose post-mortem of their private data contained in
the digital tokens.

7.2. PhD Student Berta Gongalves presents us with an ancient
tradition in Portugal mentioned in documents since the Middle Ages,
the “Baldios”, which are territories owned and managed by local com-
munities (for instance, common land used for grazing). The remaining
“baldios” are concentrated in the north and in the interior of Portugal.
The importance of baldios and their role in traditional farming system is
explained. Berta Gongalves draws attention to the importance of these
collective goods that can be enjoyed in regions with an aging population,
representing a valuable form of community property rooted in the histor-
ical traditions of local communities. Although they have been affected
by changing values and modern individualism, their importance as
shared resources, their role in the social economy of small communities
and to promote local sustainability remain undeniable.

7.3. Blandina Soares, also PhD Student, emphasises that in Portu-
guese law, individual ownership remains the paradigm, and the situa-
tions of co-ownership and community property are exceptional, tending
towards extinction. Co-ownership and community property are forms of
joint ownership, so rules should be interpreted in such a way as to allow
the application of the rules of co-ownership to the exercise of rights in
community property situations, in particular those laid down in articles
1406 and 1407 of the Civil Code, where there are no specifically estab-
lished rules and the concern is with stable and solidarity-based relations.
This general orientation will pave the way for the realization of a less
individualistic vision of property that will allow concrete problems to be
solved This general orientation will pave the way for the realisation of a
less individualistic vision of property that will allow for the resolution of
concrete problems and perhaps the alteration of regimes in a way that
promotes and protects solidarity in indivision rather than the individual
right to demand division.
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7.4. Recently, Law no. 48/2018, 14" August, amended the Civil
Code and now future spouses are allowed to waive their status of “forced
heir” in a prenuptial agreement, under specific prerequisites. Vitéria
Andrade e Silva underlies that the social function of property property,
as well as the early the early waiver of the right of the spouse to be an
heir while respecting the autonomy of the will, are based on intergen-
erational solidarity and that this new regime also achieves the balance
between the succession regime and the matrimonial property regime,
maintaining a minimum of conjugal solidarity.

*kKk

Each chapter in this volume offers a different insight on a specific
topic and shows the need for a deeper understanding of the interaction
and interrelation of private law instruments.

There is a shared belief in the virtuous use of wealth and the bene-
fits of common property, and an awareness of the risks posed to individ-
uals and communities by rapid technological developments in contem-
porary digital societies characterised by transnational relationships. In
this context, a commitment to promoting the welfare, full social inclu-
sion, and autonomy of individuals is of the essence.

Communities remain organised by relationships between free
human beings and the humanisation of contemporary societies, and,
from the perspective of Private Law, the humanisation of contemporary
societies will be based on the fundamental principles of the dignity of
the person, equality, private autonomy and private property at the ser-
vice of all.

Looking further ahead and considering the possibilities of turning
the many suggestions made into a lasting reality, we hope that these
insights will prove useful for decision-making procedures and to courts,
but also for the future drafting of national and European private and tax
law statutes and instruments.

We are sure that this should be a basis for furthering developments
and new methodologies of existing and upcoming challenges in a global
digital era.
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Turning to the case of Portuguese Law, further efforts are needed to
tackle the identified problems.

It is hoped that this volume will make a useful contribution to pro-
moting the necessary developments.

Porto, February 2024
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