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INTRODUCTION

Much has been written on the impact of the insatyeteclaration of a party on
international arbitration. Thus, the purpose of tHissertation is to assess the
impact of an international arbitration and the @emguaward on the pending
insolvency proceedings of a party to such inteamati commercial arbitration.

The main concern is the case of a non-secured torediclaim based on a
contractual right, where parties have entered ama@rbitration agreement, facing
insolvency of its counterparty before or after coemeing an international

arbitration. Does insolvency have an impact on jthvesdiction of the arbitral

tribunal or the award can be rendered anyway? 8hihv award be deemed to
affect the other creditors of the insolvent? Shaulsk treated as any other foreign
decision or does it have features that may entitte supersede domestic law,
even when confronted with a procedure mainly senupandatory rules, such as
insolvency? Is the nature and purpose of the iesamly procedure relevant? How

should such impact be perceived by the internatioommercial legal order?

Due to international arbitration nature and derorgtarbitrators may be deemed
to have a significant power to influence insolvemrygceedings, as they may be
granting an advantage to a creditor towards all dtteers, notably when the
arbitral decision entails set-off and netting. Hoee such advantage must be
balanced by the insolvency court, under the priecgé equality of treatment of

non-secured creditors in insolvency.

Portuguese perspective seems to be particuladyasiing for such confrontation,
considering the lack of case law regarding this tenatunder the current
Insolvency Code, in force for the last nine yeary] the influence that a decision
recently held by the Swiss Federal Supreme Coui pending arbitration may

have in the course of future insolvency cases.



I.  Insolvency vs. International Arbitration: differenc es in nature and

goals

Insolvency and arbitration tend to clash with each otherhas thave diverse
perspectives, aiming to solve different problemsl aonflicting underlying
policies. This requires a careful interaction whenever @iqaar situation poses

problems concerning these two points of view, inre@rnational background.

Arbitration is deemed to be the elected techniquaternative dispute resolution
whenever international commerce is consideredriat®nal trade often opposes
parties of different jurisdictions, therefore fradiiferent legal environments, who
do not easily submit a potential dispute to a paldr judicial system of the

country of one of the contracting parties or everatthird and neutral country.
This choice has much to do with the well-knowndityi of national procedural

laws and the difficulty to reach a swift and firtcision before domestic courts.
Celerity and cost-reduction are cherished valuethbge who look for a solution
in arbitration, trusting that a final judgementtas be held by whom is familiar

with the subject-matter of the argument and acdedimwith the practices and

customs of international commerce.

Hence,international commercial arbitration emerges as the most efficient way
of settling a dispute regarding issues at the flisposal of the parties, between
international trade players. However, it is nowmitted to go beyond a simple
party autonomy mechanism and to be part of what besn called the

transnational orderan autonomous body of principles and rules cdrimdtional

! The terminsolvencyshall be used broadly as a synonynbafkruptcy liquidation,
administrationandreorganization proceedings

2V LAZIC, ‘Arbitration and Insolvency ProceedingStaims of Ordinary Bankruptcy Creditors’,
in Electronic Journal of Comparative LaW999, pp. 3ff, available at
http://www.ejcl.org/33/abs33-2.html




commerce, detached from any particular nationahllesystem or any specific
State law and much based in customary law and faedéal principles.

International arbitration, rooted in such transoradl order, is denationalized and
delocalised. The arbitration clause actually plaogésrnational arbitration in the
transnational legal order, from which it derives fiecognition and power. As a
consequence, also arbitrators’ authority and tharawtself derive from such
order. Transnational law features like geverability of the arbitration agreement
and Kompetenz-kompetemonfirm such positiofl. According to thedoctrine of
severability or segregation of the arbitration agmneent even though the contract
may be invalid, the arbitration agreement ther@iserted stands alone for its
validity and effectiveness. In turn, undkompetenz-kompetenainciple the
arbitral tribunal is to decide on its own jurisdiect, assuming first that it has
standing to make such assessment, thus entailmgléa that the jurisdiction of
arbitral tribunal is decided by the arbitratorsriiselves.

International arbitration is therefore structurgan three pillars(i) the kex arbitri
— the law that governs the arbitration, which irather traditionalist perspective
tends to be the national law of the seat of artodmna (i) the lex contractusthe
governing or substantive law, which does not newsdgshave to be a particular

national system of law, but may refer to publicemiational law or to a blend of

% J DALHUISEN, Dalhuisen on Transnational Comparative Commerdtinancial and Trade
Law, Vol. 1, Hart Pub., 2010, p. 42ff; L LIMA PINHEIRGn Arbitragem Transnacional. A
Determinacdo do Estatuto de ArbitrageAdmedina, Coimbra, 2005, pp. 375ff.

“ DALHUISEN, Dalhuisen on Transnational Comparative Commerdiaancial and Trade
Law, pp. 45ff, andd.,' The Sources of the Modern Transnatiobex Mercatoria, ‘The Modern
Lex Mercatoriaand its Dynamism’ and ‘The Modetmex Mercatoriaand International
Arbitration’ available ahttp://opiniojuris.org/

> N BLACKABY/C PARTASIDES/A REDFERN/M HUNTERRedfern and Hunter on
International Arbitration Oxford, 8" Ed, 2009, pp. 344ff.




both or to rules known as ‘international trade laitransnational law’ or ‘the
modern law merchant' — the so-calledodernlex mercatorid, and (i) the
system of recognition an enforcement of internatiarbitral awards, backed up
by the1958 Convention on the Recognition and EnforcerakRbreign Arbitral

Awards the ‘New York Convention’, which we shall addréster on.

On the other handinsolvency is set upon a completely different scenario.
Insolvency is in essence territorial, shaped by sbgereignty aspect of the
relevant State. Its main legal regime is foundoiral regulatory law, guided by its
vocation to a universal summoning of the insolvemreditors and aimed to set
forth the ranking of creditors and distribution amgothem. The underlying
rationale of its legal regime is based on its publterest function — pay to the
insolvent creditors and either reorganize or elaterthe insolvent entity from the
market. This public policy quest for market effleoy translates into the main
engine of the proceedings, ultimately guided by d¢heditors’ best interests, the
protection of the debtor or the preservation of lEypent, depending on the

prevailing domestic policy purpoge.

Insolvency legal regimes usually provide for a a@rtimitation of rights of the
debtor and its creditors in order to pursue itsppae. Exclusive jurisdiction of
state courts, mandatory provisions (both substaraind procedural) affecting the
insolvent party’s assets and ruling the statuscamdluct of the insolvent party, of
the creditors and of the trustee, a high degreetate control, dispossession
procedures, mandatory stay of pending proceedingscantralisation of credits

are some of the typical characteristics of insatyeiaws®

® DALHUISEN, Dalhuisen on Transnational Comparative Commerdiaancial and Trade
Law; LIMA PINHEIRO, op. cit, pp. 383ff.

"LAZIC, op. cit.,p. 3

8 D BAIZEAU, ‘Arbitration and Insolvency: Issues Spplicable Law’, inNew Developments in

International Commercial Arbitration Miller/Rigozzi Eds., Schultess, 2009, p. 98; GNG,



Insolvency proceedings are therefore generallydridg mandatory provisions,

leaving less room to party autonomy, which nonetbeimay be called upon in a
recovery or reorganization scenario, where in saimamstances creditors are
allowed to dictate the restructure of the bankrdmempany, as well as the terms

and conditions of payment plans to creditors.

In this vein, values like the equality of unsecuceeditors and protection against
individual enforcement become fundamental insolygranciples, which in some
jurisdictions may even rise up to public policy ercelements, as we shall see

later on.

.  Comparative Law overview

a. Universality v. Territoriality

The interplay between insolvency and internaticaraitration leads to different

solutions enacted by each national law.

In order to understand how these two fields of keape with each other, we
should bear in mind whether and to what extent\erginational legal order

recognizes an insolvency declared in a differensgliction. In this regard, one

Insolvency Proceedings and Their Effect on Intdomat! Commercial ArbitrationLL.M.
Thesis, University of Ghent, p. 2, available at
http://lib.ugent.be/fullixt/RUG01/001/892/212/RUG001892212 2012 0001 _AC.pdd
ROBERTSONCross-Border Insolvency and International Commdraidoitration,

Characterisation and choice of law issues in lighElektrim S.A. (in bankruptcy) v Vivendi,SA
2009, Bucerius Law School MLB Thesis, p. 2ff, aahlke at

http://www.robertsonarbitration.com/uploads/1/2/02&D08821/markrobertson_masterthesis_cro

ssborderinsolvencyica.pdf




could distinguish betweamiversalandterritorial in what concerns the approach
taken by each legal ordeis-a-visa foreign insolvency.

Under theprinciple of universality the lex concursusconsiders itself to have
extraterritorial effects and demands recognitiorafty other jurisdiction, thus a
third country would generally recognize such foreigsolvency. Ideally this
would mean that in nowadays globalized realityjresolvency declaration would
have its effects accepted and recognized througth@utvorld and distribution
amongst creditors would be equally madeaisingleprocedure, either through

liquidation or reorganization.

Given the difficulties to achieve such a uniformthwoel, by virtue of national laws
obstacles, a notion ohodified universalisnhas achieved considerable support,
the main idea being to favour a choice of law adicgy to which the applicable

law is the law of théex concursug

This is the case in the EU, due to the Europeaolaacy Regulatioff, which

purpose is to deal with diversity of insolvency saamongst Member States.
Thus, whenever insolvency is declared in a padiclMember State, such
declaration and its effects are expected to be auladged by all other EU

jurisdictions, particularly in what concerns theets of the insolvent.

Chapter 15 of the US Bankruptcy Code also seemmltow this path. It is

intendedto provide effective mechanisms for dealing witkesaof cross-border

°®J L WESTBROOK, ‘International Arbitration and Minational Insolvency’, ir29 Penn State
International Law Review35, 2011, p. 643, available at
http://www.iiiglobal.org/component/jdownloads/fihi&649/5794.html

1% Council Regulation (EC) N. 1346/2000 of 29 May @@ insolvency proceedings, @fficial
JournallL 160, 30/06/2000, in force since May 31, 2002.




insolvencyand therefore provides the legal framework by wHit® Courts are
available to companies involved in insolvency pestings outside the US.

On the other hand, underterritorial approach, insolvency declared abroad and
its effects will not be automatically acknowledgd&they will entirely depend on
the policy of the country where recognition is seugchines& and Swis¥ law

could be pointed out as examples of this approach.

Although different approaches may be taken by natiostatutory laws,
insolvency is essentially territorial and any retht extraterritorial effects
ultimately depend on the recognizing court, ratha@an on a universality concept,
which, in practice, may prove to be not very helpithus, as we shall see, even
under the European Insolvency Regulation, differetgrpretations of the many
important exceptiort8 it comprises, intended to cope with regulatory terat
within its conflict of law rules model, may actualtircumvent suchuniversalist

purpose.
b. Effects of insolvency in the arbitration: key-issus under discussion
It is commonly acknowledged that times of globabreammic and financial crisis

usually bring about an increasing number of congmrdeclared to be in an

insolvency status, either submitted to liquidatmmreorganization proceedings.

' G H GLINE/J GEISENHEIMER, ‘Constraints on Stay ReéAfforded to Chapter 15 Debtors’,
ABI Committee Newsnternational Committee vol. 7, n. 6, 2010, aafalié at
http://www.abiworld.org/committees/newsletters/migtional/vol7num6/constraints.html

12p K WAGNER, ‘When International Insolvency Law rnteénternational Arbitration’, in

Dispute Resolution Internationalol. 3, n. 1, 2009, p. 66, available at
http://www.weitnauer.net/uploads/downloads/aufsadtiagner_article.pdf
13 BAIZEAU, op. cit.,p. 104
% Notably arts. 4, 5-15, 17-18 and 27-28; WESTBROOK, cit




Paying attention to that phenomenon, legal writingiten driven by case law,
show a growing concern and interest for the impet such insolvency

declaration may have where pertaining to a pargntinternational arbitration.

The discussion has focused on sokey-issues such as the application of
overriding imperative rules by the arbitral triblinthe relevance of the seat of
arbitration and of the country where insolvency waslared; the conduct of the
arbitral proceedings and the guarantee of due psptke effect of the insolvency
on the arbitration agreement and the jurisdictiéntr@ arbitral tribunal; the

capacity or standing of the insolvent to be a p@stthe arbitration; the contents
of the arbitral award and the importance of thecglaf enforcement. Some of

these topics shall be now briefly discussed.

I.  Overriding mandatory rules or lois d’application immediate

At the heart of the debate is the understandinggbime principles and rules of a
given national law (including core insolvency pens) may be considered
overriding mandatory or even regulatory rules, smmes qualified in its own
country as part of its domestic and internationdllig policy —lois de policeor
lois d’application immediaté® Being so, in their own perspective and although
other countries may not accept them as such andftine deny its application,
such rules would be provided with an extraterrébeffect, impinging on the

ruling of the contract irrespective of its govemgiaw.

If such rules are ignored by the arbitral tribunahen deciding the dispute,
recognition/enforcement of the ensuing award mayrdfased if sought in a

country where such rules are deemed to be of immeedapplication, with

1> BAIZEAU, op. cit.,p.100

10



grounds on the violation of the country’s publidipg although it could still be
recognized and enforced elsewherg, where the debtor has assets.

Thus, public order issues should be taken into wticby the arbitral tribunal
when judging the cause. In fact, ‘it is generaltgepted that the public policy and
mandatory provisions of tHex causaeshould be applied by arbitral tribunal§’.
Arbitrators should keep to the facts and claim @nésd by the parties, unless
overriding principles and rules or interventiomstrms which are not part of the
lex contractusneed to be brought in and contemplated to dedigedispute.
These overriding notions afegativepublic policy, which work as a correction
factor, may refer to ethics, fraud, corruption, atition law or regulatory law,
for instance. In this vein, ‘arbitrators may takéoi account any other mandatory
law having a close connection with the subject enatf the dispute, particularly
where a disregard of such law would lead to a teswhtrary to international
public policy’’” Furthermore, placing international arbitration hiit a
transnational legal order, as discussed above, bgayirtue of the progressive
concept of a trulyransnational legal ordeentail limits to the result to which the
applicable law would lead to, when such result @ditts fundamental rules and
principles of public international law, derivingofn several international sources

and common to many national States and ‘civilizatioms’®

International arbitrators still tied up to the miogs of the seat of arbitration,
seem to be quite aware of the particular risk ofirga the award annulled

whenever insolvency matters are at stake, espgamdilen the seat is in the

18 BAIZEAU, op. cit, p. 99.

73 POUDRET/S BESSONGomparative Law of International Arbitratioisweet & Maxwell,
London, 2007, p. 610.

8 LIMA PINHEIRO, op. cit, pp. 265ff, 472ff; F TREZZINI, ‘The Challenge oftitral Awards
for Breach of Public Policy according to Art. 1@@yra. 2 lit. €) of the Swiss Private International

Law’, in Three Essays on International Commercial ArbitrafiéDV, Lugano, 2003, pp. 130ff.

11



country where insolvency was primarily ordered. #gabearing in mind
international arbitration position in the transoatl legal order, it is clear that
arbitrators do not have nationalities and shouldknow boundaries. They should
have no seat of their own. Yet it is arbitratorsitydto produce a final and
enforceable award. It is thus desirable that palgrcattention is paid to the
international public policy of the country wheresatvency proceedings were
lodged or to which the subject-matter of the displis a close connection, for
instance where the defendant has aSsetsot because it may happen to be the
country of the seat, but because it is highly pbidahat such turns out to be the
first, if not only, place of the enforcement of éweard.

International arbitrators should not pay defereioctne law of the seat, except for
the support-role the jurisdiction of the seat mayehto the arbitration or if an
issue of international public policy of the counafythe seat becomes pertinéht.
Such deference should thus go tanmimum international standard of public
policy.** As for the application of national rulesj’application immediateor
insolvency law, it is up to arbitrators to decidsafar should they be relevant or
even if they qualify as regulatory rules that mustobserved to decide the matter.

ii. Due process and stay of the arbitral proceedings

The guarantee oflue processis also an issue thoroughly discussed whenever
arbitration faces insolvency of one of the parti@ne of the most common
procedural consequences of the declaration ofvesaly of a party to a pending

arbitration proceeding is to have the insolventssitited in such proceedings by

¥ POUDRET/BESSONop. cit, p. 610.
2 DALHUISEN, ‘The ModernLex Mercatoriaand International Arbitration’.
2L LIMA PINHEIRO, op. cit, pp. 469ff

12



the new representative appointed within the insatye- theLiquidator, Trustee

Official Receiveror Insolvency Administrator

On the other hand, should the arbitration commeadter the declaration of
insolvency it seems clear that tihNotice or Request for Arbitratiormust be
addressed to the appointed Administratas the insolvent representatfe.

National legislation frequently provides that theministrator has the power to
decide whether he or she will participate in theiteation proceedings. Yet
whether the Administrator actually participatesnat has no influence on the
jurisdiction of the arbitral tribunal. In some awostances, even if the
Administrator refuses such participation, the ceypdrty may still be able to
enforce the arbitration award against the insolvantleast in third countries.
Consequently, a potential claimant could initiatbiteal proceedings against a
respondent in administration or a respondent niayaficounter-claim against the
insolvent claimant, even without the Administratoconsent. Such arbitration
would constitute default proceedings — where onth@fparties fails to participate
— and would be more vulnerable to sanction basetti@wiolation of due process,

which usually qualifies as an infringement of im@tional public policy*

Together with such legal provision, many insolvestatutes establish stay of
ordinary pending proceedings in order to assure that the Administrator is
provided with an opportunity to participate, becamequainted with the terms of
the process and eventually files or reviews itedeé. It has been accepted that
such effect should also apply to arbitration. Railto fulfil these requirements
may become very important to demonstrate that patiies did not had equal

2 The term ‘Administrator’ shall be used hereinafisra synonym of the referred expressions.
%3S WALKER/A GARCIA, ‘Insolvency in international hitration: a growing concern’, available
at www.twobirds.com/English/News/Articles/Pages/Ingsley international_arbitration.Aspx

245 s
ibid.
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opportunities to be heard by the arbitral tribuaatl that in general due process
was not followed, which may sustain an annulmeainclof the award before the
courts of the seat of the arbitration or ultimatglalify as a ground for the refusal
of the recognition of the award, when sought befibre enforcement courts,

pursuant to article V(b) of the New York Convention

Despite the different solutions adopted throughmattonal legal orders, the stay
of the arbitral proceedings seems to collect th¢oritga of the answers to the
problem emerging from a declaration of insolvendyew arbitration has already
been launched, even when there are no specific legal provisiceferring to
arbitration?® Generally, actions aimed for the collection of tdelre prevented
from continuation or commencement as of the datthefinsolvency liquidation
opening. Any claim of an unsecured creditor for rpagt against the estate,
including enforcement claims, may only be pursugdiling in insolvency?’

In England and Wales, rules governing the stayooftcproceedings are deemed

to be applicable to arbitratidfi. The principle of the preclusion of individual
action by creditors is inserted in the 1986 English lasaty Act with respect to
corporate liquidation or winding-up by the courtss well as in the case of

administration proceedings.

% BAIZEAU, op. cit, p.101

%5/ LAZIC, ‘Cross-border Insolvency and Arbitratiowhich consequences of Insolvency
proceedings should be given effect in Arbitratignf?’ Liber Amicorum Eric Bergsten,
International Arbitration and International ComméatLaw: Synergy, Convergence and
Evolution Krdll/Mistelis/Perales/Viscasillas /Rogers Ed€luwer Law International, 2011, p.
352

"ibid., p. 340

%8 POUDRET/BESSONgp. cit, p. 505

29 LAZIC, ‘Cross-border Insolvency and Arbitratiopy, 351

14



In Germany, the arbitral tribunal must allow thenAidistrator, as the successor of
the insolvent, sufficient time to prepare its defnwhich may in practice lead to
a stay of the proceedingThe opening of proceedings establishes a probibiti
of individual compulsory enforcement, meaning thia¢ insolvency creditors

cannot, for the duration of the proceedings, emfaither upon the insolvency
assets or upon the debtor’s available assets.nBodvency creditors shall only be
permitted to enforce their claims under the pravrisi governing the insolvency

proceedings®

In Switzerland, authors are divided regarding a aa#ory stay of the arbitral
proceedings upon a party’s insolvency. The releyaovision of Swiss law is
article 207 of the Debt Collection and Insolvencygt,Aunder which civil court
proceedings to which the debtor is a party areestdgx leg@ when one party is
declared insolvent. The question is to considerifl provision should be applied
to international arbitral proceedings as well. Tim@jority of commentators,
though, is against a mandatory stay of the arbirateedings and considers that
such provision is not part of public policy. Funtm®re it is submitted that the
rule’s purpose is fulfilled if the insolvency admstrator is provided with the
opportunity to be acquainted with the case andstess the overall situation in

order to be able to make the necessary decistons.

% POUDRET/BESSONgp. cit, p. 505

31section 87nsolvenzordnungavailable ahttp://www.gesetze-im-internet.de/inso/index.html

%2 POUDRET/BESSONgp. cit, p. 505; G NATER-BASS/O MOSIMANN, ‘Effects of Fagn
Bankruptcy on International Arbitration’, p. 17&adable at

http://www.homburger.ch/fileadmin/publications/BANRKIPT.pdf

15



French Code of Civil Proceducentains an express provision on the interruption
of arbitral domestic proceedinswhen reorganisation or bankruptcy liquidation
has been openéd Also, under French law all individual claims erfed against
real estate and movable assets of the debtor, laasvall legal actions aiming for
payment against the debtor are susperd@tiis provision is deemed to be a part

of national and international public poliayrdre publig.*®

In the Netherlands, after the declaration of inenby, any claim against the
debtor for payment out of the estate can only lseréesd in the verification
procedure. Pending domestic arbitral proceedingdl &fe suspended with the
opening of the insolvency. Although not univocalkince there are dissident
opinions in legal writings and case law, this psomh has been deemed not to
exclude or prevent the continuation of pendingteabons under Dutch law, i.e.,
such proceedings may be resumed if the claim iputksl in the verification
procedure, either by the trustee or by anotheritnedas it occurs with court

proceedings’

Similar provisions can be found in other legal Eagan orders as in Austria,

Belgium and Italy*®

%3Art. 1471 which remits to arts. 369 to 362Gxde de Procédure Civilavailable at
http://www.legifrance.gouv.fr/affichCode.do;jsessid=CF341466BA543976 AF3255D6 E45FE
B34.tpdjo13v_2?cidTexte=LEGITEXT000006070716&date€e20130604

% LAZIC, ‘Cross-border Insolvency and Arbitratioq, 352.

%As per art. L622-21 § Zode de Commercef. LAZIC ‘Cross-border Insolvency and
Arbitration’, p.350 ft. 30.

% LAZIC, ibid.; NATER-BASS/MOSIMANN,op. cit p. 177.

37 pursuant to arts. 26 and 29 of Dutch Insolvency(Raillissementswet cf. LAZIC, ibid., p.

351 ft. 35, and ‘Arbitration and Insolvency Proceed’, p. 15, ft. 84.

% LAZIC, ‘Cross-border Insolvency and Arbitration’, p. 351.

16



As for the_United States, ti@ankruptcy Codeorovides for a broad stay of all
lawsuits and arbitrations, at least temporarilyless the court allows them to
proceed?® Unlike the relevant provisions of the insolventgtstes in France and
in the Netherlands, the US automatic stay carheéory, cease by the decision of
the court having jurisdiction in bankruptcy or upwrertain period of tim&. Al
claims against the insolvent are to be filed betbeeinsolvency court. The filing
of a petition under the Code, ‘operates as a stpplicable to all entities’ for
actions taken against the insolvent, including cemeomng or continuing a legal or
administrative proceeding, attempts to enforce nuelgts against a debtor or its
property or attempts to collect or recover a claigainst the debtor. After filing
such a petition for relief, almost all claims agaithe insolvent are prevented
from being executed and prosecutédhe stay comes into effect immediately

upon filing a petition, without further applicatidar relief*?

The automatic stay
is one of the fundamental protections given to htateand the estate by the
bankruptcy laws. It operates as protection for d@d as well, providing for

their equal treatment in an orderly mantiér
ii. Locus standi or legal capacity?

The procedural matter concerning the representatiothe insolvent, usually
referred asocus standi, and its ability to participate in arbitration hasen many
times misunderstood and framed as a question ok (&) capacity of the

insolventto be a party to the arbitration.

% Section §362(a); WESTBROOIKp. cit.,p. 639, ft. 14

0 Section §362(e); LAZIC, ‘Arbitration and InsolvgnBroceedings’, p. 15.

“! The only exceptions are those actions expressnpted under Section §362(b).
2 GLINE/GEISENHEIMER op. cit.

43 LAZIC, ‘Cross-border Insolvency and Arbitratioq, 350.

17



In fact, one of the most important consequence®riéring into insolvency
proceedings is that the insolvent loses its abititfreely dispose of its estate. The
extent of such limitation of the right to managel aispose of its assets may vary
according to the applicable insolvency law, butalisuncludes the possibility to
proceed with or defend legal actions brought agatnglowever, as previously
mentioned, such limitations provided by nationaV laave territorial effect only.
The powers of the insolvent over assets of itstesteated in other countries will
depend on the law of such third jurisdictions. Umisolvency is recognized and

its effects accepted, the insolvent retains fytlazaty regarding such assets.

Disposal powers are usually transferred to the Adstriator, who is the appointed
entity to govern the estate and represent the vasblthereon. For instance,
Chinese insolvency law expressly provides thatAtministrator is the one who
should participate in legal actions, arbitratiomsaay other legal procedures on
behalf of the insolverft Under US insolvency law, upon insolvency ordee th

trusteebecomes the representative of the estate anddpaity to sue and be

sued”

Some disposal powers may however be subject toice ppproval from the
creditors’ assembly or committee or from the Codrider Portuguese insolvency
law, for example, thénsolvency administratoacts as the legal representative of
the insolvent, but cannot sell specific assetshef ¢state without a previous
approval from the creditors committ&eAlso, under English insolvency law,
subject to prior permission of the creditors’ cortie@ or the court, the trustee
may carry on any business of the bankrupt so fanasbe necessary for winding
it up, bring, institute or defend any legal actmriegal proceedings relating to the

“YANG, op. cit.
*® Section 323 US Code.
8 Arts. 55, 81, 82 and 161 of the Portuguese InsmlyeCode.
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property comprised in the bankrupt's estate. In @ngany winding-up
proceeding, théquidator is entitled to bring or defend any legal actionbatalf

of or against the estate, without sanction of thertcor the liquidation committee
in voluntary winding-up, whereas in compulsory wirgtup by the court, with

such sanctiofi’

The discussion around thegal capacity of the insolventto be a party to the
arbitration was thoroughly debated in light of tWevendi vs. Elektrimcases,
which became paramount examples of the importahteeochoice of applicable

law in international arbitration.

The Vivendicase® emerged from a dispute betwedivendi Universal S.Aand
Vivendi Telecom S.Aboth French companiesvfvendi), andElektrim, a Polish
company, regarding the purchase of shares of alPwibbile telephone company
(Polska Telephoia Cyfrowaby the former. The agreement under discussion —
Third Investment Agreement was entered into in 2001 and contained an
arbitration clause providing for arbitration in Laon, according to the Arbitration
Rules of the London Court of International Arbitoat (LCIA).

By filing a claim for breach of the agreement in @amount of € 1.9 billion,

Vivendicommenced arbitration in London, in 2003.

" Section 314(1)(a) and Part | Sched.5 (1 and 2)tiGn 314(1)(b) and Part Il Sched. 5(9A) and
Sections 165 and 167 and Parts | and Il of Schedilde Insolvency Act 1986.

8 See, among others, BAIZEADp. cit, p.113, and ‘Compétence de | Arbrite et Faillita a
Lumiére des Arréts Anglais et Suisse dans I’Affalireendi c/ Elektrim’,Les Cahiers de
I'Arbitrage 2009/3, available dtttp://www.chaffetzlindsey.com/wp-
content/uploads/2009/12/00013089.PDATER-BASS/ MOSIMANN,op. cit; LAZIC,
‘Cross-border Insolvency and Arbitratiom. 338ff; ROBERTSONpp. cit; WESTBROOK,op.

cit..
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In March 2006,Vivendi and Elektrim, among others, entered intosattlement
agreement which included an arbitral agreement referring alsputes to a
tribunal to be constituted under the rules of timernational Chamber of

Commerce (‘ICC’), with seat in Geneva, Switzerland.

Vivendialleged a breach of theettlement agreemeand commenced the Swiss
arbitration proceedings in April 200&lektrim filed its defence claiming that it

had been declared insolvent by the Warsaw Dis@umuirt in August 2007 and

that, as a consequence, pursuant to article 142dPolish insolvency law, it had
lost its legal capacity to be a party to the aabitm, either by itself or through the
appointed Administrator, Mr. Josef Syska.

According to the translation agreed upon betweenpidrties, article 142 of the
Polish insolvency law states thaany arbitration clause concluded by the
bankrupt shall lose its legal effect as at the dasolvency is declared and any

pending arbitration proceedings shall be disconédu

1. The SwissVivendi case

The arbitral tribunal considered that Polish lawemed the effect of the
insolvency inElektrim's capacity to be a party in the arbitration andatoded
that, pursuant to the referred legal provisiorhat no jurisdiction to decide the
matter.Vivendi sought for the annulment of the arbitral tribusahterim award
on jurisdiction before the Swiss courts, but in 8ar2009 the Swiss Federal
Supreme Court confirmed the arbitral tribunal’s idien declining jurisdiction
with respect t&Elektrin{®,

49 Case n. 4A_428/2008, available at the websitb@Bwiss Federal Supreme Court
(www.bger.ch.
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In summary, the Swiss Federal Supreme Court heldtfie Swiss Federal Act on
Private International La® (SPILA) contains a specific provision on the cafpyac
to be a party to an arbitratiosapacité d'étre partie a un arbitragebut only
applicable to State entities, which provides thatytmay not invoke its own law
to contest the arbitrability of a dispute or theapacity to be subject to an
arbitration® Thus, when considering a private entity, such cipalepends on
the law applicable according to the relevant confiif law rules, which in what
regards a company refers to the law of the Statemwhich it is organizetf
SinceElektrimwas a Polish company, its capacity to be a partyé¢ arbitration
should be governed by Polish lavccording to the Swiss Federal Supreme
Court, the application of Polish law led to the laggtion of article 142 of Polish
insolvency law which was deemed to deprive a Polisolvent party of its
capacity to continue with a pending arbitration.n€equently, according to the
Swiss Federal Supreme CouElektrim had lost its capacity to be a party to

arbitral proceedings.
2. Reuvisiting Vivendi's reasoning
In a recent case, however, the Swiss Federal Sepfeourt had the chance to

revisit this theme and shed light on the ratheticized reasoning held in

Vivendi®®

%0 Available athttp://www.admin.ch/opc/fr/classified-compilatio®870312/index.html#al54

L Art. 177(2) SPILA.

2 Art. 154 (1) and 155 (c) SPILA.

3 F SPOORENBERG/D FRANCHINI, ‘Bankruptcy No Restidct to Arbitration Unless It
Exclude’s Bankrupt's Legal Capacity’, ILO, 2012,WDSER/AGEORGE, * Insolvency and
arbitration: Swiss Supreme Court revisits its Vidievs. Elektrim decision’Kluwer Arbitration
Blog, 2012, available dtttp://kluwerarbitrationblog.com/blog/2012/12/05aivency-and-
arbitration-swiss-supreme-court-revisits-its-viveust-elektrim-decision/N VOSER/J MENZ/E
FISCHER/S WITTMER, ‘Switzerland: arbitration roungh-2012’, PLC, 2013, available at

http://arbitration.practicallaw.com/8-523-8286?smm#srelatedcontent
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In August 2010, a Chinese company started arltigtroceedings in Geneva,
under ICC rules, against a Portuguese companyh#thbeen declared insolvent a
year before. The Portuguese Administrator arguatittie arbitral tribunal lacked
jurisdiction to settle the dispute, since the resjemt had been declared insolvent
in August 20009.

In its defence, the Portuguese insolvent compangkied a particular provision,
article 87* of the Portuguese Insolvency and Recuperation ashi@nies Code
(‘PI1C’), which allegedly would have caused the sarspon of the efficacy of the
arbitration agreement to which the insolvent wagady. In an interim award
rendered in November 2011, the arbitral tribundtl ibat it had jurisdiction to
decide the dispute at hand.

The respondent challenged the award before thesSwaederal Supreme Court,
which, in a decision rendered in October 2012pheld the arbitral tribunal’s

finding that the referred legal provision did nppdy to the subject of the dispute.

In fact, the Swiss Federal Supreme Court considitvatda Portuguese insolvency
estate remains a holder of rights and obligatiaes, enjoys legal personality,
until its full liquidation. Consequently, it als@aé legal capacity to participate in
an arbitration under Chapter 12 of SPRPAEven if some kind of “lack of
capacity to intervene in arbitrations” could beided from article 87(1) PIC for

future (Portuguese) arbitrations, this would belavant to the capacity to be a

> See Section IV below.

% Case n. 4A_50/2012, availablevaw.bger.ch a translation into English is available at
http://www.josemigueljudice-
arbitration.com/xms/files/02_TEXTOS ARBITRAGEM/06easoes_judiciais_sobre_arbitrage
m/suica_arb_e_insolvencia_16_octobre 2012 4A_5@.pai

%6 Which refers to International Arbitration.
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party according to the Swidsex arbitri, provided that the insolvent has legal
personality, which was undisputed in the case (83.4 herefore, according to
the Swisslex arbitri, article 87(1) PIC regulates one aspect of thestsuibive
validity of the arbitration agreement that must dssessed in light of article
178(2) SPILA, which states that an arbitration agrent is valid if it complies
with the law chosen by the parties, the law govegrthe dispute or with Swiss
law. In any case, under Swiss law, insolvency dudsaffect the validity of an
arbitration agreement, which is why article 87(UCRdoes not deprive the

arbitration clause of its efficacy (83.6).

Responding to the appellant’'s argument, accordingviiich theVivendi case
reasoning should be mirrored in the case undeussson, the Court enlightened
that theVivendijudgment should be assessed in the specific coatdXolish law
and of the doctrine developed thereunder, which egsressed in the legal
opinions of the Polish law professors. It couldtimei be generalized, nor the
conclusions withdrawn therein, as to Polish lawieeged to other legal orders. In
particular, it cannot be inferred from the fact ttlaaticle 142 of the Polish
insolvency law contains no explicit reference te flegal capacity or to the
capacity to be a party, that Portuguese articl® &7 should be interpreted in the
same way, despite any resemblances in the wordingoth provisions,
particularly when such an interpretation does estlt from Portuguese case law
or legal writings, as the arbitral tribunal conseteproved (83.5.3).

The underlying reasoning of the Swiss chapteviirendihas become now much
clearer after the quoted 2012 decision. The atlttaunal and the Swiss court’s
judgements were determined by the framing thatpéries gave to the issue —
thus, the importance of the parties’ allegationfalet, pleading that the respondent
lacked legal capacity to participate in the arlidra triggered the path for
arbitrators and judges, who felt compelled to apihlg law of the place of

incorporation in what concerns an insolvent comphkegal capacity, mixing a
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pure matter of insolvency law with a corporate l@&sgue. When recently
reviewing its own judgement, the Swiss Federal Suoner Court led us to conclude
that the only reason why the decisionMivendiresulted in the confirmation that
Elektrim had lost its capacity to be a party in the arbdarawas that, according to
Polish scholars, thiwas deemed to libe correct interpretation to be drawn out of
article 142 of the Polish insolvency law, despite fact that its wording does not
specifically refer tolegal capacity Moreover, by deciding as it did, the Court
actually acknowledged the Polish insolvency law vmion with an
extraterritorial effectthat it did not had, considering thtektrim's insolvency
had not been recognised in Switzerland and thexetbe effects of such
insolvency could only be argued in Poland and irdthountries that would have

accepted it under their own law.

On the other hand, confronted with a similar Paresg legal provision, the same
Court was convinced that the legal capacity of ittemlvent company was left
untouched and that no legal Portuguese provis@ase taw or doctrine pointed to
a different conclusion. The Swiss Federal SuprenwuriC confirmed that
subjective arbitrabilityin an international arbitration proceeding witlseat in
Switzerland should be decided pursuant to the mbmflles of Swiss law, thiex
arbitri. Under such provisions, corporations are govetnethe law of the State
in which they are incorporated. As a result, then€ouled that where a foreign
entity has legal personality under its constitules, it has the capacity to act in
an international arbitral proceedings with seatSinitzerland. Furthermore, the
Court confirmed that even if article 87 PIC wouldeyent a Portuguese
insolvency estate to act as a party in a Portugadstral proceedings, this would
be without influence on an international arbitrabqeedings in Switzerland.
According to the Court, in Switzerland, it is oniypportant that national law
affords legal personality to the insolvent and thhagt it may have rights and
liabilities. The Court found that there are severalvisions in Portuguese law

from which it is possible to conclude that the Bguese insolvency estate has
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rights and liabilities (thus, legal personality)tilnts liquidation is completed,
therefore also being legally capable of participgtin arbitration, under chapter
12 SPILA. In particular the Court noted that ituks from article 87(2) PIC,
pursuant to which arbitral proceedings which aredpgy at the moment of the
declaration of insolvency shall proceed, that aolvency estate’s capacity to act
is itself not affected by Portuguese law in anadgepending arbitral proceedings
(83.4.2). As a result, the Court correctly conclidtmat the declaration of
insolvency did not prevent the insolvent from pap@ting in an arbitration in

Switzerland.
3. The English Vivendi case

In the Englishvivendicase Elektrim did not raise the issue of its alleged lack of
capacity and rather challenged the jurisdictiothef arbitral tribunal, again based
on article 142 of the Polish insolvency law. Be&o$ that, the choice of the

applicable law was different and the ultimate rewals the opposit¥.

In March 2008, the English arbitral tribunal coresidg that both the arbitration
and the insolvency proceedings were pending indifferent EU Member States
applied the European Insolvency Regulation (‘Regutg, which deals with
proceedings being conducted in one EU Member Statdle insolvency
proceedings involving one of the parties to theteation agreement has been
opened in another Member State. The arbitral tabdarther considered that,
pursuant to the Regulation, English law was to Ippliad and overruled
Elektrim's insolvency administrator application, considgrinthat it had
jurisdiction to settle the dispute. The High Cowonfirmed the award’'s

> BAIZEAU, op. cit, p. 115
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conclusions in October 2008, which were upheldigyCourt of Appeal, in July
2009°,

In determining the law that should govern the cqoseces of the insolvency
declared in one Member State, insofar as they taffex arbitration pending in
another Member State, the Court of Appeal partitypladontemplated the

provisions contained in articles 4 and 15 of thguRation. In what matters for the
case at hand, the referred provisions providettiataw applicable to insolvency
proceedings and their effects shall be that ofMleenber State within the territory
of which such proceedings are openedtably oncurrent contracts to which the
debtor is partyand onproceedings brought by individual creditors, withet

exception of lawsuits pendiny.

Theeffects of insolvency proceedings on lawsuits peyalie addressed in article
15:

‘The effects of insolvency proceedings on a lawseniding concerning an asset
or right of which the debtor has been divested Idh@algoverned solely by the

law of the Member State in which that lawsuit iegiag.’

The Court of Appeal interpreted this rules’ intetsan in light of the Regulation’s
purpose and concluded thaif flitigation or arbitration has begun before
insolvency occurs the natural expectation of busses would be that it should be
that law[of that Member State where the legal action hagibeor the reference
to arbitration is taking placefhat should determine whether the proceedings

should continue or come to a shuddering halt.’

*8 Syska & Anor v Vivendi Universal S.A. & @009, EWCA Civ 677, available at
http://www.bailii.org/ew/cases/[EWCA/Civ/2009/6 7 it
% Arts. 4(1) and 4(2)(e) and (f)
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As a result, the Court of Appeal confirmed that ¢éix@ressionawsuit pendingn
article 15 comprises pending arbitral proceedirgso, although an arbitration
agreement may be considereduarent contractas far as it relates to future, non-
pending arbitral proceedings, and to that extenegued by théex concursusin
relation to existing, pending arbitral proceedintige particular rule of pending
lawsuits applies and, pursuant to article 4(2)(®l article 15, the law of the State

where such proceedings are pending shall gotern.

Consequently, in the case under analysis, Englh reot Polish law applied.
Pursuant to English law the arbitral tribunal hadsdiction to hear the case and
the insolvency did not affect the course of arhitra In conclusion, the Court of
Appeal considered that the arbitrators came ta@dtineect conclusion and the High

Court was correct to decline to set aside theirdwa

This case has revealed the importance of the R@gulavhenever arbitration

comes across insolvency within the EU territory. atVivendi decided to

enforce the final arbitral decision agaiidektrims estate in Poland, the Polish
Court refused to enforce the damages awardedsat Hlowever, the decision was
overturned by the Warsaw Court of Appeal, grantegpgnition and enforcement
to the LCIA award. In sum, the Court considered tha scope of article 15 of the
Regulation was broad enough to cover arbitratioaceedings and that no
violation of public policy would be committed withe recognition of an award
rendered against a Polish insolvent company inuatcg where the law allows for

continuation of arbitratiof:

%9 BAIZEAU, op. cit, p.110

®1 NATER-BASS/MOSIMANN,0p. cit, p. 168; LAZIC,'Cross-border Insolvency and
Arbitration’, p. 360; A FARREN/S NADEAU-SEGUIN, ‘Enforcement ibfe LCIA Award in
Elektrim v Vivendj available at http://arbitration.practicallaw.c(8¥601-0419%#.
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In conclusion, from an international arbitrationrggeective, insolvency does not
trigger a problem of incapacity of the party, esaéc when the insolvency order
was not recognized at the country of the seatather poses a challenge to
observe due process guarantee, as in most of tbesca may entail the
substitution of the insolvent by its Administratevho will ultimately decide to
participate or not, without affecting the jurisdact of the tribunal or the

continuation of the proceedings.

2 Validity of the arbitration agreement

Another topic of discussion is the effect that texlaration of insolvency may

have on the validity of the arbitration agreement.

As previously mentioned, the principle of the sggten or severability of the
arbitration clause entails the idea that even thabhg agreement is deemed to be
invalid, such clause is autonomous, stands alodesarvives. This conception
also triggers the discussion on the governing lath® arbitral agreement. In fact,
if for instance, according to the choice of thetigar the governing law of the
contract is English law and the arbitration claisseeparated from the rest of the
contract one may ask what the governing law ofattiétration agreement should

be: English law also or another one, like the ldhe seat, for example?

In this regard, it is generally understood thatha@lgh severable, the arbitration
clause is still part of the agreement and as asmprence, the governing law of the
arbitration agreement should be the same, espegvaién chosen by the parties,
as the parties’ autonomy should prevail. In facedictability can in our view be

best achieved if the validity of the arbitrationreagment is to be determined

according to the law chosen by the parties or, absech a selection, pursuant to
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the lex arbitri®® However, in accordance with the concept previou$gussed
that places the arbitration agreementtiansnational order such agreement
should be governed by private transnational lawd&mental principles,
mandatory customs and practices and treaty lawceyg complementarily by

party autonomy’s choice of law.

Thus, when confronted with insolvency effects, angtration agreement could be
deemed unharmed insofar as it remains valid irt liglits own governing law (be
it transnational law]ex mercatoriaor under ‘common principles’ of national
systems of law), validity which is to be assessedely by arbitrators

themselve&®

The application of théex concursugo the arbitration agreement pursuant to the
declaration of insolvency of one of the parties’ynraveal to be disastrous to
international arbitration — as we already had tience to see in the Swigs/endi

case®® Such a solution is capable of completely frustigithe expectations of the

%2 NATER-BASS/MOSIMANN,o0p. cit, p. 179, also referring other authors: G NAEGELI,
‘Bankruptcy and Arbitration — What should prevajliti Austrian Yearbook on International
Arbitration 2012 Klausegger et al. eds., 2030,202, and L MARKET, ‘Arbitrating in the
Financial Crisis: Insolvency and Public Policy wesrbitration and Party Autonomy — Which
Law Governs?’, irContemporary Asia Arbitration JournaVol. 2 (2), 2009, p. 240.

% LIMA PINHEIRO, op. cit, pp. 211ff

® |n fact, a minority of the Swiss Federal Supremen€has dissented, considering that the
arbitration agreement remained valid despite thekad provision of the Polish law, arguing
that the effects of a party’s insolvency on thadigl of an arbitration agreement are to be
governed by the law applicable to its substantaédity. In the case under discussion, Swiss
law was thdex arbitri which provides for davor validitatisrule (art 178(2) SPILA) considering
that an arbitration agreement is valid if it corepliwith the law chosen by the parties, the law
governing the dispute or Swiss law. As under S¥eigsa party’s declaration of insolvency does
not void an arbitration agreement, the arbitraigneement should have been deemed valid and
binding upon the parties. Cf. NATER-BASS/ MOSIMAN®bY. cit, p. 169.
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parties, who have chosen to settle any disputéengrisom the agreement away
from either national courts and have now to faeedtiects of an unknown rather
rigid legal regime on such agreement. Furthermibreay inclusively motivate a
party willing to escape from a current or imminestbitration to file for
insolvency as a maneuver to plea the invaliditythef arbitration agreement or
even the loss of capacity to participate in arbdraand consequently the lack of
jurisdiction of the arbitral tribunal to hear thase. And one has to bear in mind
that, since the arbitration agreement may be deexntedrent contractregarding
to non-pending arbitrations, for the purpose oickt4(2)(e) of the Regulation,
this is actually the solution put in place in thg #henever insolvency is declared
in one of its Member States and should have itecedf recognized by any

(annulment or enforcement) court in other Membatest

Thus, in light of afavor arbitratis approach, the law governing the insolvency
proceedings should only be applicable to very kahiprocedural issues, such as
the representation of the insolvent by the insatyemdministrator and the extent
of its powers, for instance to settle the dispatgd only to the extent that such
insolvency is recognized. No impact however sholokd drawn out of such
insolvency order by arbitrators regarding the vbflidf the arbitration agreement

and therefore the jurisdiction of the arbitral trital °®

[I. Recognition and enforcement of the arbitral award
The legal framework of recognition and enforcemehtan arbitral award in a

given country is one of the most important indicatof its involvement in

international commerce.

% According to NATER-BASS/MOSIMANNIf at all, such law may only be taken into accoifint
it qualifies as a loi d'application immédiate inew of international public policy at the seat of

the arbitration—op. cit, pp. 175.
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There are basically three systems of recognitiah enforcement of such awards
based on its legal source. The most important & dhe set forth in the
abovementioned New York Convention, which, as afeJA013, has 149 parties
and 24 signatorie¥. Secondly, we find the regime established in offikateral or
multilateral international treaties. In the couedri that did not sign said
Convention and are not bound by any other publierimational law instrument,
such cases are ruled by their own law regardinggm®ition and enforcement of

foreign decision§’

Apart from this general legal framework, we mayll gtioint out the regime
provided by the 196Washington Conventioon the settlement of investment
disputes between States and nationals of otheesStathich provides for a
mandatory recognition of the awards rendered un@&ID® arbitration and
compels to the enforcement of the pecuniary obbgatimposed thereias if it

were a final judgment of a court in that Stite

Under theNew York Convention, any arbitral award, arising out of differences
between natural or legal persons, rendered in t& Sitierent than the one where
recognition and enforcement are sought shall begrdzed and enforced by the

courts and public authorities of a signatory State.

% See United Nations Treaty Collection website at

http://treaties.un.org/pages/ViewDetails.aspx?sREATY&mtdsg _no=XXII-

1&chapter=22&lang=en
"M FRANCA GOUVEIA, ‘O Reconhecimento de Sentencabithais Estrangeiras nos Paises

Lusofonos’, inlll Congresso do Centro de Arbitragem da CamaraCdenércio e Industria

Portuguesa — Intervencdealmedina, 2010, p. 96.
% |International Centre for Settlement Disputessps://icsid.worldbank.org/ICSID/FrontSerylet
% Art. 54(1)Washington Convention
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Exceptions to this broad rule may however apptheéf enforcement State adopted
the so calledreciprocity reservation according to which recognition and
enforcement may be refused to awards not rendereitha territory ofother
contracting State, or if the enforcement Staterkagicted the substantive scope
of the convention by declaring it to be only apahbte to awards referring to
“‘commercial relationships”, qualified as such by @wn domestic law — the
commercial reservatiaff Moreover, such recognition and enforcement oliigat
shall also apply regarding any written agreemeigred into between the parties

according to which the dispute is to be settledasprt to arbitration?

Hence, the courts of any contracting State, if morted with a dispute which the
parties have previously and validly referred toiteation or with an international

arbitral award, must redirect the parties to thateation upon request of one of
them or recognize and enforce the award, unles $érthe exceptions provided

in article V of the New York Convention apply.

Article V expressly states that the conrayrefuse to recognize and enforce the
award if any of the exceptions set forth thereiplppThus, it should be noted that
even if one of the following circumstances occurds not mandatory for the
Court to refuse recognition and enforcement. Swdisibn depends only on the
Court’s discretion. Furthermore, the burden of pithat the exception applies is
on the party against whom the recognition and eefoent of the award is
sought. However, no revision on the merits shaklb@ved. Therefore, any claim
based on errors of judgement, whether of fact wr mannot qualify as grounds
for such refusal. Also, it is worth noting thatgHist of exceptions is absolutely
exhaustive, meaning that it does not allow any restte interpretation or

O Art. I.
LAt Il
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analogical reasoning, which could qualify as ansamireview on the merits by a

national court?

In view of the discussion held so far, the exceygionore commonly argued in
cases where one of the parties has been declaelyent shall now be briefly

reviewed.

First of all, under the provision set forth anticle V(1)(a), the court may refuse
recognition and enforcement of the award if it nthat the parties to the
arbitration agreement wetmder some incapacity light of their own law. What

matters here is whether a certain party had theisig capacity at the time of
execution of the arbitration agreement, on the nmano¢ the conclusion of the
agreement, and not at the time of the commencewpfetite arbitration, on the
date of the award or as of the respective enforoéntierefers to the capacitp

enter such an agreement. Such understanding results tinenwording of the
provision under analysis which uses the past t€pseties to the agreement [...]

were [...] under some incapacity”®

Thus, even if one would consider that the insolyeoicone of the parties to the
arbitration would trigger its incapacity — discusg@eviously — such incapacity
would be irrelevant for the scope of this exceptisince it would have occurred
after the execution of the arbitration agreement.

The court may also refuse recognition and enforegnfeit considers that the

arbitration agreement is not valid. Such assessmeist be made in light of the

relevant governing lawunder the law to which the parties have subjectdthe

2 C BORRIS/R HENNECKE, itNew York Convention — Convention on the Recognitimh
Enforcement of Foreign Arbitral Awards of 10 Jurgs& — Commentanhereinafter NYC
Commentary Wolff Ed., CH Beck Hart Nomos (Co-publishersp12, pp. 244, 252.

3'S WILSKE/T FOX,ibid., p. 272
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law governing the arbitration agreemeat) failing any indication thereon, under
the law of the country where the award was métie law of the seat). As
discussed above, insolvency declaration does ndasély generally encumber the
arbitration agreement’s validity, which remainseetive insofar its governing law

determines so.

Violation of due process may also qualify as a gtbtor refusal of recognition

and enforcement of the award, pursuantaiticle V(1)(b). As previously

discussed, this guarantee assures that both pgraegipated in a properly
conducted arbitral proceeding, in which equalityaohs and opportunities were
granted to each one to plead its case before ithenal and have a fair hearing.
Thus, lack of proper notice of the appointment loé tarbitrator(s) or of the
arbitration proceedings may fulfil such ground fefusal. Also, any form of

constraints abusively imposed on a party deemdtht® concurred to endanger
the presentation of its case may also qualify. Thogably covers the right to
submit evidence, to make legal or factual submissito the tribunal and

comment on evidence and submissions in the caseb@ifore any decision is

granted.

Naturally, the part invoking such violation will V& to demonstrate how such
violation has determined the decision held by tiogral tribunal; that such abuse
has proved to be detrimental in the final awardtfar party resisting recognition
and enforcement. This means thatmaterial infringement of due process
guarantee (not simply skipping farmality) has to be verified so that refusal

should be granted*

Furthermore, the party willing to use such argunmenst also be able to produce

evidence that it had already raised such issuenglutie arbitral proceedings

"M SCHERER|bid., pp. 279 and 280
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although without success. In fact, the silence h&f party before a particular
violation of due process, when it had the chanceise such objection, may be
interpreted as a waiver on its right and shoulddiesidered abusive when used as
an (unheard of) argument to sustain the envisagfedal’®

Once again, issues concerning the governing lawldhbe considered when
assessing the alleged violation of due proces$adt)y due process requirements
are not the same in every jurisdiction and can & glifferent whether applying
the law of the seat of arbitration or the law af gnforcement court, for instance.
However, courts practice has chosen a balancedi@ulun applying article
V(1)(b) national judges tend to consider that the lof theforum is the one
applicable, but it should be mitigated by the in&dional character of the
arbitration. Therefore, courts have found that cliamge with ‘minimal standards
of fairness’ should work as a minimum pattern fae grocess, irrespectively of

what the purely national requirements of domestiz Would imposé®

Another argument related to excess of competengerisdiction of the arbitral

tribunal is stated irarticle V(1)(c), where jurisdiction concerns to matters the
arbitral tribunal has authority to consider and petence is meant to refer to the
contents of the decisionis-a-visthe terms of the submission to arbitration. It
generally refers to situations where, althoughdyahe decision held in the award
falls outside the scope of the arbitration agredmenhe issues submitted by the
parties to arbitration. The arbitration agreemennot only the source of the
tribunal jurisdiction but also the limit to the biinal’s authority’’ But arbitrators
are generally not allowed to decidtra petita i.e., beyond the relief sought by
the parties, unless mandatory rules of the govgrihamv on the merits apply.

Sibid., p. 288.

®ibid., p. 284 — where reference to French, Germanattapanish, Swiss and US case law is
made in detalil.

" C BORRIS/R HENNECKEIibid., p. 309.
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Again failure to raise objection to the arbitralcd#on based on lack of
jurisdiction or competence may trigger the predonf the right to invoke it later

on before the enforcement coljtt.

Upon insolvency of one of the parties, the recagnienforcement of the award
may be objected with this ground, if it is consetethat the tribunal has rendered
a decision on issues that are beyond its authofitye question may rise for
instance when recognition is sought in the counfrinsolvency® and the award
impacts on assets of the estate located in thatotgr Local courts may deem
arbitrators to have trespassed their powers, ajtn@udifferent perspective may
be adopted in third countri&®.

Another ground to oppose to recognition and enforsr® of a foreign award is
the improper composition of the arbitral tribunalflawed arbitral proceedings to
which article V(1)(d) refers to. Both the composition of the tribunall ahe
conduct of the arbitral proceedings must be in atammce with the parties’
agreement, which may specifically refer such pracaidissues to a body of law
or to an arbitral regulation. If no express indimatis made, the law applicable to
the arbitration agreement should apply. As previoasentioned, if the parties
remained silent in regard of such choice of lave lw governing the contract
(lex contractuy should apply. And only in case where parties’oaomy has
given no indication at all, the law of the seattloé¢ arbitration the law of the
country where the arbitration took plgcshould be called upon to rule such

matters.

Bibid., pp. 311, 320, 328.

" Where either primary or secondary proceedingpanging.

80 J DALHUISEN, ‘Arbitration in International Finangen Estudos em Homenagem a Miguel
Galvao TelesVol. I, Almedina, 2012, p. 107f.
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In light of article V(1)(e), recognition and enforcement may also be barreghwh
the award(i) has not yet become binding on the partfeshas been set aside or
(i) suspended by a competent authority of the countwhich, or under the law

of which, that award was made.

The concept obinding award* is crucial but no clue is given on what is the
governing law under which it should be qualifiedsagh. Most courts take the
approach of asserting whether the arbitral awardtsnall the requirements to be
binding in light of the applicable arbitration lavwwhich could either point to the
law of the country of the seat or to the ruleshef arbitral institution that rendered
the award. The award should not be considered fgnidiiit fails to comply with
some formal requirements establishedler arbitri, unless they amount to a
doubleexequatuy or if the party opposing to recognition and eoéwmnent is able

to prove that a legal remedy with suspensive effepending?

One of the main goals of the drafters of this mmn was to overcome the
requirement oflouble exequaturas it was established in the Geneva Convention
of 1927, according to which the award had to colteo exequatursboth in the
country of the seat of arbitration (assuring fitslity) and in the enforcement
country. Thus, according to article V(1)@ xontrariq it suffices to achieve only

theexequaturt the place of the enforceméhit.

8. In the New York Convention predecessor, Genevav€aiion of 1927, the word ‘final’ was
used instead, cf. N BLACKABY/C PARTASIDES/A REDFERM HUNTER, inRedfern and
Hunter on International ArbitrationOxford, 5th Ed, 2009, p.649.

82 C LIEBSCHER, ilNYC Commentarypp. 359, 362.

8ibid., p. 356f.
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The New York Convention favours here tlelocalisation theor§® which
detaches an international commercial arbitratioardvirom control under the law

of the place in which it is held and submits ityotd the place of enforcemefit.

The FrenchCour de Cassatiomas expressly adopted this position in 2007, by
enforcing an arbitral award that had been set dsydéhe English High Court,
stating thatan international arbitral award, which does not beg to any state
legal system, is an international decision of joestiand its validity must be
examined according to the applicable rules of tbantry where its recognition
and enforcement are soudhfitFor French jurisprudence this is actually the tale
be followed. French international arbitration laxckeides the setting aside of the
award as a ground to refuse the enforcement, aawibhed is not an expression of
a particular judicial system, but it is rather ipdadent of the legal order of the
country of its origirt’

Hence, the courts of the seat may still annul tvard on the basis of local
criteria, but annulment becomes irrelevant, becasn if annulled the award
may still be enforced in other jurisdictions besidihe country of the seat.
Annulment is relevant only for the country of theag within its territory. In
practical terms, the ultimate power of recognitesrd enforcement is where there
are assets to respond for the decision. By adophiaganguagémay’ and not
‘must’ refuse the New York Convention actually supports thigspective. If

granting full power of recognition and enforceméotthe Courts of the seat

8 ibid., p. 367ff.

% BLACKABY/PARTASIDES/REDFERN/HUNTERpp. cit, pp.189, 650.

8 Soc PT Putrabali Adyamulia v Soc Rena Holding ¢2@07),Revue de I'Arbitrag&07, cited
by BLACKABY/PARTASIDES/REDFERN/HUNTERGop. cit, p. 189, also quoted by
C LIEBSCHER0p. cit, p. 370 ft. 893, among other Dutch and US couttsilens which also
enforced awards that had been set aside in thergomhere they were rendered.

87 C LIEBSCHER op. cit, p. 370.
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would have been a purpose, it would have imposeddatary refusal to
enforcement courts when the award had been see adidthe seat of the
arbitration. Instead, it brought recognition andoecement to where it matters
most®® Notwithstanding, the majority of the enforcemeriurts still show
deference to the annulment decision and tend tdéindeenforcement of such

award®®

Recognition and enforcement of the award canlstiliefused based on two other
grounds, as foreseen article V(2). However, unlike the grounds reviewed so
far, refusal may be granted in such circumstangethd court’s own motion and

without any request from the party resisting rectigm and enforcement.

Exceptions set forth in said provision work as afésy-valve’ and serve the
purpose of allowing the Convention contractingestab protect their own public

interests’

The first of this second set of grounds is the admtrability of the dispute —
article V(2)(a). Whenever the court considers that the issued datid in the
award could not have been submitted to arbitratimtause they are not at the

free disposal of the parties, it may refuse to gatse and enforce it.

Thoroughly debated in academia, the arbitrabilgyue has evolved in the last
years. Many national legal statutes have broadémedange of subject-matters
that parties may refer to an arbitral tribunal gsiheir autonomy* For instance,
the recent Portuguese Arbitration Act, inspiredthy UNCITRAL Model Law

8 C LIEBSCHERop. cit, p. 367-368.

8 BLACKABY/PARTASIDES/REDFERN/HUNTERpp. cit, p 653; C LIEBSCHERgp. cit., p.
370-371.

%D QUINKE, inNYC Commentaryp. 381-382.

*Libid., p. 381

39



and in line with the most modern statutes and rlartstitutions, has widened the
concept of arbitrability? by making it grow from ‘any dispute that does not
concern non-disposable rights'to ‘any dispute regarding claims of property
nature’ or even ‘regarding non-pecuniary claimsavped that the parties to the
dispute are entitled to conclude a settlement deggrthe subject matter of the
dispute®. In what regards international arbitration, tNew Arbitration Act
adopts a cled@avor validitatisapproach considering that the arbitration agreémen
shall be valid (thus the dispute deemed arbitralifie}f complies with the
respective requirements of the law chosen by thegao govern the arbitration
agreement, of the law governing the merits of tispute or of Portuguese lai.

In the New York Convention wording, the conceptaoflifferencethat is not
capable of settlement by arbitratios the same used in article 11(1) and refers to
the legal incapability imposed by a given law whigstricts arbitrability to a
certain type of claims or disput&s.According to article V(2)(a), the court
assesses the arbitrability of the subject mattatt adeth in the award pursuant to
its own law — the law of the country in which reodgpn and enforcement are
sought. Naturally this depends first and foremasttlte enforcement State own

concept of what disputes should be reserved focolets of law and the ones that

%2 Highly influenced by Swiss and German laws, acitydo A RIBEIRO MENDES, ‘A Nova
Lei de Arbitragem Voluntaria Evolugdo ou Continudda’ pp. 10-11, available at
http://www.trp.pt/ficheiros/estudos/novalav_armintdeiromendes.pdthe relevant provision
wording has been inspired notably in art. 177(1$BfLA and art. 1030(1) of German Code of

Civil Procedure.

% Art. 1(1) of the former Portuguese Arbitration Adtei 31/86

% Provided that such disputes are not legally suhgeState courts jurisdiction or to mandatory
arbitration — art. 1(1) and (i 63/2011 the ‘New Arbitration Act’.

% Art. 51(1)Lei 63/2011 clearly inspired by art. 178(2) of SPILA and &¢2) of 2003 Spanish
Arbitration Act — cf. RIBEIRO MENDESop. cit, pp. 6ff.

% D QUINKE, op. cit, p. 383.
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may be submitted to arbitratidh,but according to that Stateisternational

notion of arbitrability®®

Typical non-arbitrable subject matters are usudligtrated by issues concerning
employment law, competition law, regulatory law andolvency law, among
others. Nevertheless, in what concerns insolveawy it is fairly common to see a
clear distinction between ‘core’ issues of insobgnwhich encompass the
opening and closing of the insolvency proceedingppointment of the
administrator and inventory of claims and asSetnd matters regardingaims
against or by the insolvent partyerification of creditsandseverability of assets
of the insolvent estatevhich have been increasingly considered to baldapof

being subject to arbitration.

However, in many contracting states, the effectsnsblvency in the arbitration
agreement do not fall under the discussion of atbility, in the sense that claims
remain indisputably arbitrable. Instead, the aaltibn agreement may be deemed
to benull and void inoperativeor incapable of being performeébr the purpose
of article 11(3). If that is the case, then recdgm and enforcement of the award
would not be refused for non-arbitrability of thébgect matter, but, if argued, for
‘invalidity’ (here used in its broadest sense)lwd arbitration agreement under its

governing law, based on article V(1){&).

Finally, the award may be refused recognition/eséorent if the court finds it to

be contrary to public policy -article V(2)(b). It is one of the most invoked

9" BLACKABY/PARTASIDES/REDFERN/HUNTEROQp. cit, p. 655.

% D QUINKE, op. cit, p. 388ff.

% D QUINKE, ibid., p. 398 ff; J DALHUISEN, ‘Arbitration in Internaihal Finance’, p. 103.
19D QUINKE, ibid., p. 399.
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grounds in the attempt to bar recognition and esfment but it is rarely
granted:™

The vagueness of the concept is much due to tleeldre that States have to
determine their own public policy and it is conerdt with the purpose of
excluding an award that is deemed to violate theteStore sense of justice.
However, the ambiguity of the notion of public pglimay also serve to hinder
recognition and enforcement of foreign arbitral edgaand may be abusively used
as an emergency escape to circumvent the New Yookvé&htion pro-
enforcement approacf’

In light of the provision set forth in article V(®), public policy according to
which the award’s recognition and enforcement bdsetin line with is the one of
the country where it is sought — thex fori. Such defence must be construed
narrowly as it should only be employed ‘where eoéonent would violate the
forum state’s most basic notions of morality anstige™®. It has been submitted
however that a purely national concept of publitigyodoes not fulfil the spirit
and purpose of the Convention and its favouraldattnent of foreign awards.
The approach that is reputed to be the most cobipatiith such purpose is the
one that adoptsan international and not a domestic dimensi@n national
standard specifically for international awards whitcs more generous than for
domestic award$™*

191 R WOLFF, inNYC Commentanp. 405.

192ihid., p. 406.

193 par, Whittem. Overseas Co Inc v Soc. Gén. de I$téidu Papier (RAKTA) 508 F2d96992
Cir 1974, as quoted by BLACKABY/PARTASIDES/REDFERN/HUNTERY. cit, p. 658

104 B| ACKABY/PARTASIDES/REDFERN/HUNTERp. cit, p. 658; WOLFFop. cit, p. 408
ff.
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In some countries, a few principles and provisiohs;solvency law are deemed
to be part of the State national and internatigmablic policy. Hence, when
insolvency of one of the parties to the arbitratisrdeclared, such notion may
obstruct to the recognition and enforcement ofatvard based on public policy

ground, if sought before the courts of those coesitr

In France, for instanceprinciple of the preclusion of individual actigns
provisions on thelispossession of the dehtanterruption of proceedingsand
principle of equality among creditorare considered to form part of the French
ordre public Therefore, as a principle, a foreign arbitral edveendered against
an insolvent party should only have the chanceeaadrognised and enforced
before a French court if it is confined to deterenthe amount of the credit and
declare it against the estate pursuant to the agipé provisions of insolvency
law.!® In 2009, theCour de Cassatiortonfirmed this route when refusing to
enforce an award based on its violation of Freméérnational public policy. The
Cour de Cassatiofiound that the arbitral tribunal had violated palpolicy by
ordering an insolvent party to pay damages, instddaniting itself to validate
and quantify those damages. Pursuant to Frencliversty law, and as a matter
of public policy, legal proceedings (including arhation) should be limited to the
validation and the quantification of claims, resngionly upon the stay of such

proceedings and the filing of the respective clwiith the Administrator*®

1951 AZIC, Cross-border Insolvency and Arbitratiop, 353.

1% Cour de CassatigrChambre Civile 16 Mai 2009, 08-10.281, available at
http://legifrance.gouv.fr/affichJuriJudi.do?old Amti=rechJuriJudi&id Texte=JURITEXT00002
0594892&fastReqld=276128787&fastPos€1VON KRAUSE, ‘International Arbitration and

French Insolvency Proceedings: French Supreme Raittrates Importance of Public

Policy’, Kluwer Arbitration Blog, 2009, availabld a
http://kluwerarbitrationblog.com/blog/2009/10/28&mational-arbitration-and-french-

insolvency-proceedings-french-supreme-court-reiésramportance-of-public-policy/
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Yet, ‘the German Supreme Court was less stringeditagcepted a condemnatory
award as proof of claim in insolvency proceedirig$eld that the award was to
be interpreted as merely determining the existefidbe claim and its amount for
the purposes of insolvency proceedings. Howeveshdatuld be emphasised that
the creditor did file its claim in the insolvencyopedure and that it was clear to
all the parties that the award was to be used Her gurposes of insolvency
proceedings*®’ Therefore, also according to German courts pragctian
insolvency creditor may only ask the arbitral tnllito declare its claim valid,
since an arbitral award ordering the Administrator fulfii an insolvency

creditor’s claim would not be enforceable underrean law!%®

In this connection, as discussed above, arbitratoay be compelled to take
insolvency domestic regulatory and public orderumsgnents into account in
their decision.

IV.  The Portuguese Insolvency law solution

Under Portuguese law, the intersection betweenvasoy and arbitration is dealt
with in article 87 of the Portuguese Insolvency &etuperation of Companies
Code (PIC), enacted in 2004. This is an innovapiravision which was missing

in the former Bankruptcy Codé®

1971 AZIC, Cross-border Insolvency and Arbitratiom, 360, making reference to BGB Beschl.
29.1.2009 — 11l ZB 88/07, 2Mleue Juristische WohenschriftJW, 2009, 1747.

198 3 KRAAYVANGER/M C HILGARD, ‘The Impact of Germamsolvency Proceedings on
International Arbitration’, 2010, Mayer Brown Pubyailable at
http://www.mayerbrown.com/publications/the-impaéigerman-insolvency-proceedings-on-
international-arbitration-07-19-2010/

199 cadigo dos Processos Especiais de Recuperacamptesa e de Faléncia, enacted by
Decreto-Lei 132/93
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Article 87 PIC was inspired by the former wordinfgasticle 52*° of the Spanish
Insolvency Law ey Concursal**! In fact, the wording of this provision in the
Code’s Preliminary Draft was a mere translatiorsaid article 52(1), declaring
the suspension of the efficacy of the arbitratigneements to which the insolvent
is a party, without prejudice to the applicableentational treaties*? However,
the final wording of said article 87 actually be@more sophisticated® as

follows:'1*

110 Articulo 52. Procedimientos arbitrales. 1. Los cenios arbitrales en que sea parte el deudor
guedaran sin valor ni efecto durante la tramitactbel concurso, sin perjuicio de lo dispuesto
en los tratados internacionales. 2. Los procedinusrarbitrales en tramitacion al momento de
la declaracion del concurso se continuaran hastéirlaeza del laudoSeeley 22/2003, de 10
de julio, ConcursalBoletin Oficial del Estado, 10 julio 20P&vailable at
http://www.boe.es/boe/dias/2003/07/10/pdfs/A2696565.pdf
The wording of article 52(1) has been amendetdy11/2011 and currently states that the

declaration of insolvency by itself has no effegttbe mediation and arbitration agreements to
which the insolvent is a party, unless the couende them detrimental to the insolvency
proceedings in which case the former may be sugukrmit always without prejudice to the
provisions of applicable international treatiese Beletin Oficial del Estado, 21 mayo 2011
available ahttp://www.boe.es/boe/dias/2011/05/21/pdfs/BOE-A-PB847.pdf

11| MENEZES LEITAO, inCédigo da Insolvéncia e da Recuperacédo de Emprsatadq
Almedina, Coimbra, 2009, p. 128ff.

112 As per art. 80 oAnteprojecto do Cédigan Cédigo da Insolvéncia e da Recuperacéo de

EmpresasMinistério da Justica, Coimbra Editora, 2004.
13| CARVALHO FERNANDES/J LABAREDA, inCédigo da Insolvéncia e da Recuperagéo de

Empresas Anotad®uid Juris, Lisboa, 2009, p. 360.

14 Under the captio€onvencdes ArbitraigArbitration Agreements), the original text reads
follows:

1. Fica suspensa a eficacia das convenc¢des arbirai que o insolvente seja parte,
respeitantes a litigios cujo resultado possa iniktiar o valor da massa, sem prejuizo do
disposto em tratados internacionais aplicaveis.

2. Os processos pendentes a data da declaracausdé/€ncia prosseguirdo porém os seus
termos, sem prejuizo, se for o caso, do dispost™® do artigo 85.° e no n.° 3 do artigo
128.
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1. Without prejudice to the applicable internationegdties, the efficacy of
arbitration agreements to which the insolvent isrtparelating to
disputes which result may affect the value of tiselvency estate, shall
be suspended.

2. Proceedings pending as of the date of the declamadi insolvency shall
continue, without prejudice to the provisions settf in article 85(3) and

of article 128(3), where applicable.

First of all, it must be underlined that article(8/makes an explicit reservation in

favour of international treaties.

Although there is still no Portuguese case law loe $cope of said provision,

considering that it follows the path laid down bya8ish law, it is worth to note

that, in 2009, the Court of Appeal of Barcelonacideg a matter under the

former wording ofLey Concursalfound that, due to the explicit reservation in
favour of international treaties, such legal proonsshould be construed as
excluding international arbitratior?

It is possible to have the same interpretationarefof the Portuguese provision,
as it also excludes international treaties appboat~ollowing to such reasoning,
this legal provision would only apply to domestidbigration. Cases where an
international arbitration award is under discussiauld be dealt with under the

New York Convention, of which Portugal is a signgtState.

According to this understanding, a creditor of ihgolvency relying the proof of

its credit (duly claimed in the insolvency procewgt) on an international arbitral

115 Audiencia Provincial de Barcelona, Seccion 1520Ade 29 Abr 2009, Rec. 708/20@8La
Ley, 213720/2009
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award, would necessarily have its credit recogniaed enforced within the
insolvency proceedings, namely for purposes of fieation and respective
payment. Meaning that the insolvency court woulshgitheexequatuy but would
be prevented from reviewing the merits of the aabitdecision and would
automatically i.e., without further discussion of the groundsaked, admit the
claimed credit to the verified list of creditors, which it would be ranked, and
afterwards proceed to payment, according to creslifwecedence rules provided

by the national insolvency law.

This would undoubtedly be the friendliest constiactof the Portuguese legal
provision towards international arbitration, asstiwould mean that foreign

awards would b&solvency-prooin what regards Portuguese debtors.

However, one of the fundamental features of ingatyeproceedings is that every
credit claimed against the insolvent must be opettidpute by any other creditor.
This obviously brings accrued difficulties when laim emerges from a dispute
which the parties to the relevant agreement hafterresl to arbitration, since

other creditors of the insolvency are not boundhsy arbitral agreement entered

into between such parties.

Thus, a further interpretation of article 87 isuiggd to identify its precise scope

of application.

Despite the general caption of ‘Arbitration Agreerts article 87(1) refers to the
efficacy of the arbitration agreemenivhereas article 87(2) refers fending

arbitration proceedingsThis distinction leads us to conclude that 82itenthe

scope of 81. Indeed, in what regards arbitratiooc@edings already in course,
article 87(2) confirms the efficacy of the arbitoat agreement, in which the
jurisdiction of the arbitral tribunal is groundedgspite the declaration of
insolvency of one of the parties to the arbitratigloreover, it expressly states the
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effects that insolvency has in such pending proogedby validating its
continuance, but pointing out the replacement oé timsolvent for the
Administrator in the arbitratidf® and the filing of the creditor’s claim within the

insolvency proceedingy.

Thus, under article 87(2), the insolvency of a &guese party to an arbitration
does not have any other impact on the pendingratioibh proceedings except for
the participation of the insolvency administratotthe arbitration from then on, as
its representative, and the imposition to the toedio file its claim in the
insolvency proceedings as the only mean to aclpayeent.

Naturally that, resuming here the discussion onrdggiirements of due process,
although not imposed by law, a stay of the arbdraseems to be advisable, so
that the insolvency administrator may become famiWith the subject matter
under discussion and duly proceed with the reptatien of the insolvent or

reach a settlement with the creditor.

Following the line of reasoning that has been algaéso under Portuguese law,
insolvency does not trigger any kind of incapatitghe insolvent, causes no form
of invalidity to the arbitration agreement and Imasimpact on the jurisdiction of

the arbitral tribunal.

18 pyrsuant to art. 85(3) PIC, which states thatribelvency administrator represents the
insolvent in any pending proceedings, irrespedativehether the latter are attached to the
insolvency proceedings or not.

117 According to art. 128(3) PIC, which states thaifi@tion encompasses all credits against the
insolvency, regardless of its nature and grounoid that even the creditor who has its credit
recognized by a final judgment is not exempted fadamming its credit in the insolvency

proceedings in order to attain payment.
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On the other hand, when no arbitration has yet Haenched, the impact of
insolvency occurs on the arbitration agreementhakvthe insolvent is a party —
article 87(1).

However, article 87(1) does not generally apply eiery single arbitration
agreement. In fact, the wording of said provisiomtk its scope talisputes which
result may influence the value of the insolvenatesiThus, in order to properly
assess the rule’s extent, one has to identify wtisputes may potentially have a

result capable of affecting such value.

Article 46(1) PIC definesnsolvent estatdy saying that it is intended to satisfy
the insolvency creditors, upon payment of its owebtd, and that, save for
otherwise provided, it encompasses all of the d&bpatrimony as of the date of
the insolvency declaration, as well as all the tasaed rights acquired by the

debtor while the proceedings are pending.

Thereforeonly the disputes referred to arbitration which outcamney potentially
affect the assets or rights included in the insaiy@trimony shall be affected by
the impact of the insolvency declaratidfiThe disputes envisaged by the rule are
exclusively the ones that address specific assetsigbts €.g. receivables)

encompassed in the insolvent estate.

As a consequence, a potential right of credit dlierinsolvency does not form
part of the insolvent estate. In case it is recogphi it conveys an asset of a third
party over the insolvent estate, which correspdods liability of the insolvency
estate. Yet such liability has no effect on theueadf said estate, since said value
corresponds to the sum of the rights and assetsithéaturally, the estate shall

eventually provide for payment of the acknowledgeddits, but indeed the

118 CARVALHO FERNANDES/LABAREDA,0p. cit.
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amount of the credits claimed and recognized iolabely independent of its
value. As a result, pursuant to article 87(1),lant where recognition and
quantification of a credit is sought is not prewshtfrom being submitted to
arbitration, as the arbitration agreement to whicith creditor and debtor are

parties remain valid and effective.

This means that Portuguese insolvency law acknageedthe validity and
efficacy of an arbitration agreement entered intp the insolvent party
irrespective of the insolvency declaration. Consedjy, an arbitral decision
settling a dispute with no influence on the valfiehe insolvent estate should be

recognized within the insolvency proceedings.

Therefore, a foreign award recognizing the existeoicand quantifying a credit
over the insolvency estate ought to be recognineldemforced by the insolvency
court. That is to say that, pursuant to article1874nd the aforementioned
provisions of the New York Convention, the relevardgdit must be admitted to
the list of creditors and deemed to be automaticedrified without further

discussion on the merits.

However, this automatic recognition of a credit dzhson an international
arbitration award must still be in line with tipeinciple of equality of unsecured
creditors and with the concept o€ollective enforcement of creditsf the

insolvency proceedings. These are indeed core valtiensolvency which may
inclusively be deemed to be part of public poliagcording to the understanding

of French and German courts already mentioned above

119 MENEZES LEITAO, in unpublished legal opinion aried with kind permission of the

author.
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This means that in order to receive payment, alflitors — including the ones that
are party to an arbitration agreement and therefwee entitled to submit the
dispute to an international arbitral tribunal — meaim their credits in the
insolvency proceedings, which is the only source pafyment. Insolvency
proceedings are thus conceived as a magnet cehegesvevery single creditor
must come to be paid, the aim being to eliminate @mance of enforcement of

credits outside such proceedings.

This solution puts Portuguese insolvency law ire liwith the principle of

preclusion of individual actions as it is adoptedtbe majority of legislations.

Any claim by an unsecured bankruptcy creditor faympent against the estate
may only be pursued by filing in bankruptcy. (... Turpose is to prevent the
depletion of the debtor’'s assets and to ensurertyrgmyment to creditors. All

ordinary unsecured, non-preferred creditors are dpg@ro rata, in accordance

with the principle of the equal treatment of credst—par conditio creditorunor

paritas creditorum?

On the other hand, in light of the distinction &&th in said provision, should a
claim pertaining to a specific asset or right hbidthe insolvent be prevented
from being submitted to an arbitral tribunal, pasuto the arbitration agreement
entered into between the parties? In view of tigalleefinition set forth in article
46 PIC, it seems unquestionable that the reswdtiof dispute would influence the
value of the insolvent estate. Apparently, as pécla 87(2), already pending
arbitrations do not raise this problem, irrespextof the influence they might
have on the value of the estate, which can be dedaass an incongruence of the

regime.

1201 AZIC, Cross-border Insolvency and Arbitratiop. 349ff.
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Under Portuguese insolvency law, anyone who cldortsave a proprietary right
over an asset that has been wrongfully seized éyAdministrator and included
in the insolvent estate may file its claim withihet insolvency proceedings,
pursuant to the special procedure rektitution and separation of propersty
foreseen in articles 141 to 145 PIC. This is deetodak the only way of reaction
available to the owner, in face of an abusive dpgmsion of an asset that did not
belong to the insolvent. It follows a procedurakhpaery similar to the one
established for the claim and verification of ctedwith few differences, but also
providing for a trial upon the submissions of tretigs and a final judgement
deciding on the property issue. However, the leggime also allows for the
judge to simply order the separation of the assdeudiscussion, at the request of
the insolvency administrator, supported by a faable opinion of the creditors

committee if appointed*

In view of the above, if the efficacy of the arbiion agreements relating to
disputes which may affect the value of the insotyemstate, to which the
insolvent is a party, is suspended upon declarationsolvency, article 87(1) PIC
would prevent any creditor, claiming a proprietanght over the assets
encompassed in the estate, to resort to arbitraticettle the dispute. In fact, the
suspension of the efficacy of the arbitration agreet entails that none of the
parties may invoke it to commence arbitration agfathe other. The arbitration
agreement is deemed to be temporarily ineffectarel€gg. As a consequence,
upon declaration of insolvency of one of the partie the arbitration agreement,
no arbitration could be launched to settle a dispagarding a right or an asset

comprised in the insolvent estate.

Nevertheless, as discussed previously, the validiityhe arbitration agreement

can only be affected by its governing law and nothelex concursusThus such

2L Art. 141(3) PIC.
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effect would only verify if Portuguese law was th#ing one. Moreover, taking
into consideration the explicit reservation prodde article 87(1) regarding the
provisions set forth in the applicable internatiomeaties and th&vor arbitratis
spirit purported in the New York Convention, itagnceivable that such limitation
should not hinder an international arbitration agnent efficacy and the scope of
the rule might be only limited to domestic arbitvat agreements. In fact, the
phrasewithout prejudice to the applicable internationakaties refers to the
deference national law pays to the primacy of mdg@onal rule of law, as

provided for in article 8 of the Portuguese Conson.

As a consequence, an award rendered in an intena&tarbitration, commenced
after the insolvency order, settling a dispute pert@gnio an asset or right
included in the insolvent estate — and therefofectihg its value — could also be
recognized and enforced by the insolvency courthiwitthe insolvency

proceedings, under the New York Convention whicteally rules the case,
unless some of the exceptions of article V appligdte creditor’s claim based on
such award would thus be admitted in the insolveggrogeedings without further
discussion on the merits, including when the awafedrs to a proprietary right of
the claimant on an asset of the estate, in whicte dhe award would be
recognized and enforced for the purposes ofrdstitution and separation of
property mechanism provided in articles 141 to 145 PIC.uAby, article 87(2)

does not halt an arbitration already pending atdhg of insolvency though
pertaining to such a claim and it seems that tlieneo reason to discriminate

between the two awards.

This construction seems to actually comply with gperit of the New York
Conventiornvis-a-visthe applicable provisions of Portuguese law arittbeneets
the terms of an international arbitration, whicheslanot emerge froma foreign

legal order but from a truly transnational legaleras discussed above.
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However, as in any proprietary matter, such degisiould affect third parties,
outsiders to the arbitration agreement, notablyeotreditors of the insolvent,

who could be overcome in the overall ranking.

In fact, due to the nature and purpose of arbaratiself, international arbitrators
may not be granted with powers to directly affeetsons who are not parties to
the arbitration agreemelf? However, this is a matter that may be raised wthen
arbitral tribunal is called upon to assess prognetissues, for instance. This
brings into discussion the important and yet utesttproblem oferga omnes
effects in international arbitration. An internatad award deciding on a specific
asset or right held by the insolvent would havamapact on other creditors, on
the ranking and on the value of the estate, thiectiig or pre-empting the
insolvency regime. In such context, internationdditeation would affect third
parties and, in that sense, would havga omne®ffect in insolvency ranking and
distribution. That poses difficult problems, assitnot absolutely established that
an international arbitration award may be granteth wuch effect, especially

within an insolvency proceeding®

Related to this topic, it has also been discusskdtiver a foreign arbitration
award should only have a declaratory effect regardhe insolvent party —
acknowledging and quantifying the credit or recagrg a proprietary right of the
claimant or even denying the existence of a crefdthe insolvent estate against
an alleged debtor — or if it may go beyond that acidially condemn the insolvent
to respectively pay the debt, restitute the assedsirain from seeking payment of

a credit.

122 B8] ACKABY/PARTASIDES/REDFERN/HUNTERpp. cit, p. 368.
123 3 DALHUISEN, ‘Arbitration in International Finantepp. 100, 107, 110f, 112.
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An award actually condemning the insolvent partyaid according to the
tribunal’s findings may be deemed to infringe thmwaementioned fundamental
values of insolvency law and therefore in breacimtdrnational public policy of
the state where proceedings were opéh&Buch construction enhances a rather
formal perspective of violation of public policyrd®ided that the claimant files
its claim and seeks remedy within the insolvencgcpedings and that rules
governing precedence of creditors are observetdpwdh relying on an award
with suchextensiveruling, no material breach of such core valuesnset® occur
and hence there seems to be no reason to condiderat public policy
infringement verifies. Thus an international additaward ordering payment, for
instance, should be generally accepted providedtiteaprinciple of equality of
creditors is respected — meaning that creditor wilt be paid elsewhere nor
before other creditors whose claims are ranked dmigim the insolvency
proceedings.

However, an award where the arbitral tribunal piesifor a set-off and netting of
mutual credits of the parties is actually gran@ngat least, partial) payment to the
creditor of the insolvency. And payment outside theolvency proceedings
should be considered contempt for the principlesapfality and of preclusion of
individual actions, as well as for domestic insoleye set-off rules, which are
known to be particularly tight. Besides, it alsdeats other creditors and, as
mentioned, it remains unclear in how far internadicarbitrators may decide with

such rangé?®

Notwithstanding, regard for international rule afv, particularly in the case at
hand, for the New York Convention, leads to coneltltht such award could even

so be acknowledged, unless public interests woeldatbstake. In light of the

1241n this vein, the decisions held by French andn@er courts referred above.
125 3 DALHUISEN, ‘Arbitration in International Finangep. 100, 102, 108, 110f.
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notion of Portuguese international public polichie tdeclaration of a credit’s
extinction can hardly be considered to infringe $le¢ offundamental principles
that structure the presence of the Country in tbacert of nations?® Such

decision does not in its essence seem to viol&es$sential notions of morality

and justice as they are envisioned and upheld ituaese legal ordéf’

In this sense, international arbitrators may atjulaave the chance to grant an
advantage to a creditor of the insolvency estaaekdd-up by an award which,
under the New York Convention, must be recognizedi enforced without being
submitted to further challenge of other creditorsl avithout revision on the

merits of the cause.

1261n decision held by the Portuguese Supreme Cdustice on June 2, 2006, available at
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256I08fa814/c70f89b50d8a287c8025712a
00305768?0penDocument

127.50me queries in this respect may however arisayfbeinstance, considering a credit for
punitive damages (BORRIS/HENNECK&p.cit, p. 325), traditionally deemed to be
unacceptable in light of Portuguese law, but alygaatported by some authors (cf. P MEIRA
LOURENCO, ‘A Indemnizacéo Punitiva e Os Critéricg®a Sua Determinacao’, 2008,

available at

http://www.stj.pt/ficheiros/cologuios/responsabédkcivil paulameiralourenco.pdf
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CONCLUSION

Insolvency law and international arbitration hawendamental differences in
nature and purposes. Thus when coming across amtigydar situation, they may
be tempted to ignore each other. However, it isegdly accepted that
insolvency, eminently territorial and regulatoriipsld be deemed to have a very
limited impact on international arbitration. Notgaht is accepted to have no
influence on the jurisdiction of the arbitral trifml. In turn, an international
award, making part of a transnational legal orchet laeing backed up by the New
York Convention, should be automatically recognizaxd enforced by the

insolvency court, unless some of the few exceptioreseen therein apply.

Although in a rather ambiguous wording, it seemsrdsult from Portuguese
insolvency law provisions that the declarationrtgdlvency of one of the parties
to an arbitration agreement does not prevent atlotr proceedings from
commencing nor continuing. Such declaration doeks affiect the insolvent’s
capacity to be a party to the arbitration. The digli and efficacy of an
international arbitration agreement remains intaording to its own governing

law and so is the arbitrators’ jurisdiction.

Thus, from a Portuguese perspective, it seems lpesk argue that when an
international arbitration award is to be submittednsolvency proceedings there
is, as a rule, no reason for refusal of recognitamd enforcement, save for
situations where the limited exceptions providedificthe New York Convention

apply, but which, as discussed, do not seem tareetly triggered in any aspect

by the insolvency order.
Such a construction is thought to be in line witke tessential values of

international arbitration which, emerging from artsnational order, should not
know constraints regarding national legal requiretsieDue to its transnational
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source of legitimacy, international arbitration mbg deemed to occasionally
prevail over domestic insolvency provisions. Howewmmestic judges may bar
such result in particular cases where internatipndlic policy values are deemed
to be in risk of infringement or where arbitrahyjiliand jurisdiction issues arise.
Hence, the ultimate impact of an award in insolyepceedings is reserved to
be unfolded by the insolvency courts — yet boundheyspirit and purpose of the

New York Convention.
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