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I. IntroductIon

In 2022 we witnessed a significant change in
the Portuguese political landscape, since the
parliamentary elections gave absolute major-
ity to the Socialist Party, but also provided
the “populist radical right” ‘CHEGA’1 with
an unprecedented level of expression.

In the meantime, a constitutional amend-
ment, initiated, precisely by the radical-right
CHEGA, is currently underway and, if suc-
cessful, it will allow a revision of the Con-
stitution (for the first time in almost twen-
ty years) that will affect several domains.
While on the streets, tensions ran high, since
several workers (mostly of the education,
health, and transport sectors) went on strike
and participated in demonstrations to show
their discontent and to demand an increase in
salaries and better working conditions.

Finally, this year was also marked by inter-
esting rulings concerning metadata, the gen-
eral elections, Covid-19 measures, and secu-
rity of employment.

II. Major constItutIonal

developMents

1.General elections and the quality of democracy

In December 2021, and after weeks of
strained negotiations, the Parliament reject-
ed the proposal for the 2022 State’s budget.
The impromptu geringonça – a post-elector-
al alliance, which started in 2015, between
the Socialist Party (PS) and its allies, the
Communist Party (PCP) and the Left Block

(BE) – collapsed. Afterwards, the President
of the Republic, Marcelo Rebelo de Sousa,
decided to dissolve the Parliament and to
schedule general elections.2 General elec-
tions took place on 30 January 2022. In
2019, the Socialist Party (PS) had won the
parliamentary elections (108 seats in the
230-seat parliament) and formed a minority
government, with the parliamentary support
of its left-wing allies. Again, in 2022, the PS
won the elections, but this time with an abso-
lute majority (120 seats). This came as a sur-
prise since several opinion polls predicted a
tie between the socialists and the social dem-
ocrats. Turnout rate increased 2.9% (from
48,6% in 2019 to 51,5% in 2022).

Perhaps aiming at stability, the results fore-
tell a smoother application of the EU pan-
demic recovery funds. However, in his victo-
ry speech, the Prime minister António Costa
promised that “an absolute majority doesn’t
mean absolute power”. Concerns on the
quality of democracy in Portugal are valid.
In fact, according to the V-DEM reports on
democracy, since 2021, Portugal has been
downgraded from a liberal democracy to an
electoral democracy. Still and as the report
states, the downgrading of Portugal should
be “interpreted with caution”.3

It is important to stress that the parliamenta-
ry weight of parties changed. In the left, the
Communist Party (PCP) lost 6 seats (from
12 seats in 2019 to 6 seats), the Left Block
(BE) lost 14 seats (from 19 seats in 2019 to 5
seats), the People, Animals and Nature Par-
ty (PAN) lost 3 seats (from 4 seats in 2019
to just 1 seat) and Livre maintained the one
seat. In the right, the social democrats (PDS)
lost 2 seats (from 79 in 2019 to 77), the right
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popular party (CDS-PP) surprisingly didn’t
elect a single member of Parliament (went
from 18 seats in 2015 and 5 seats in 2019 to
0 seats), the liberals (IL) won 7 seats (from
just 1 seat in 2019 to 8 seats) and the “pop-
ulist radical right” ‘CHEGA’ won 11 seats
(from just 1 seat in 2019 to 12 seats).4 Pop-
ulist radical right is no longer an alien real-
ity to Portuguese politics. On the contrary,
by 2022, CHEGA’s anti-system agenda has
reached significant parliamentary represen-
tation: it has “emerged as the third most im-
portant parliamentary party, sending shock
waves through the political system”.5

2. Constitutional amendment initiative

Seventeen years after the last amendment, in
2005, the constitutional amendment process
began its path by the end of 2022. On 12 Oc-
tober, the radical right ‘CHEGA’ initiated a
constitutional amendment procedure. In Por-
tugal, the initiative to amend the Constitution
pertains only to the members of Parliament,
and once a project of amendment is presented,
any other projects must be submitted within
the next thirty days.6 After some hesitation on
whether the centre parties should follow the
initiative of a radical right party or abort the
process, all the parties ended up submitting
their own constitutional amendment projects.7

In the left, the socialists (PS) proposed to
change 20 articles and to add one new arti-
cle, the Communist Party (PCP) suggested
changing 69 articles, revoking 5 articles, and
adding 6 new articles, the Left Bloc (BE) rec-
ommended changing 41 articles and adding
one more article, and the People,Animals and
Nature Party (PAN) advised changing 21 arti-
cles. In the right, the social democrats (PDS)
proposed to change 71 articles, to revoke 5
articles and to add 4 new articles, the liberals
(IL) suggested changing 38 articles, revoking
14 articles, and adding 6 new articles, and the
radical right ‘CHEGA’ recommended chang-
ing 61 articles and revoking 5.8

The most contested articles for discussion
are, in a decreasing order, the following: 64
(health), 66 (environment and quality of life),
149 (constituencies), 9 (fundamental tasks of
the state), 35 (use of information technolo-
gy), 59 (workers’ rights), 65 (housing and

urbanism), 74 (education), 7 (international
relations), 33 (deportation, extradition and
right of asylum), and 49 (right to vote).9

3. Social contestation

During 2022, social contestation against the
Government, through strikes and demonstra-
tions, was intensified. The number of strike
notices (1087) reported to theMinister of La-
bor increased 25% since the previous year,
and is the highest number since 2013, just
before the severe economic and financial cri-
sis.10 Several professional sectors contested
the governmental policies:

Since October 2022 onwards, several unions
of teachers and school staff complained
about low salaries and inflation, deficient
career progression, increased bureaucracy,
and poor working conditions. Not having
achieved their goals, the strikes are intended
to continue through 2023.
Health professionals of the public health
system argued for better salaries and work-
ing conditions, as well as for an improved
National Health Service (SNS).
Public transportation (in particular, train
workers and tramworkers) engaged in strikes
against inflation and the cost of living.
Ground handling company employees com-
pleted a three-day strike in August at the
main airports, which caused severe distress
for passengers. The employees complained
of low salaries and poor career progression.

III. constItutIonal cases

1. Ruling no. 268/2022 (Metadata retention)

The Constitutional Court was asked by the
Portuguese Ombudsman to rule on the con-
stitutionality of some provisions of Law no.
32/2008, of 17 July, which transposed Di-
rective 2006/24/EC into national law. The
provisions obliged providers of electronic
communications to retain the metadata of
all users for a period of one year. Plus, the
law enabled the competent authorities to ac-
cess the metadata provided when there were
reasons to believe the data was essential to
investigate, detect, and prosecute serious
criminal offences.

A first question concerned the relevance of
EU law in abstract constitutional control.
Even though Directive 2006/24/EC was
declared invalid by the Court of Justice (of
the European Union), measures regarding
data retention are still within the scope of
EU law, particularly under articles 7 and 8
of the Charter of Fundamental Rights of the
EU and article 15 of Directive 2002/58/EC.
Yet, premised on the assumption that the in-
compatibility of national law with EU law
does not generate unconstitutionality, the
Court concluded that EU law might play an
indirect role in the proceedings. Effectively,
constitutional norms related to data protec-
tion should be interpreted in a way consis-
tent with EU law, including with the propor-
tionality analysis carried out by the Court of
Justice in two very important rulings, Tele2
and La Quadrature du net.11 In an interesting
separate opinion, several Justices asserted
that the Court perverted the function of the
principle of harmonious interpretation and
that EU law (and the so-called European
standard of proportionality) should apply di-
rectly to the case by virtue of the first part of
Article 8, no. 4 of the Constitution.

The second point of interest had to do with
the constitutional parameters involved. In
line with previous case-law (Rulings no.
403/15 and 464/19), the Court restated that
retention of metadata, which includes basic
data and traffic data, does not amount to a
restriction of the right to the inviolability of
communications (Article 34 of the Constitu-
tion), but rather to a restriction of the right to
privacy (Article 26) and the right to informa-
tional self-determination (Article 35). Not all
Justices agreed with the exclusion of Article
34 from the relevant norms of control.

A straightforward violation of Article 35, no.
1, emerged from the fact that the law did not
require the data to be stored in the Europe-
an Union. As to the proportionality analysis,
following closely the Court of Justice’s judg-
ments listed above, the conclusions were
two-folded. As to the retention of basic data,
the Court concluded that the one-year reten-
tion period looked indispensable for carrying
out complex and time-consuming criminal
investigations. As to retention of traffic data,
which represents a more serious invasion of
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privacy than the conservation of basic data,
the Court figured that the restriction did not
meet the requirements of proportionality in a
strict sense, since it affected people who are
under no suspicion of criminal activity.

The General Public Prosecutor sought to ob-
tain the nullity of the Ruling, invoking that
the Court should have limited the retroactive
effects of the declaration of unconstitution-
ality. The request was rejected, though, for
lack of legitimacy (Ruling no. 382/2022).

2. Ruling no. 133/2022 (Repetition of gener-
al elections)

At the end of 2021, following the Parliament’s
refusal to approve the 2022 State’s budget,
the President dissolved the Parliament and
scheduled general elections for 30 January
2022. Portugal has a proportional electoral
system, which comprises two electoral dis-
tricts for emigrants: the district of Europe
voters and the district of outside of Europe
voters. Together they elect four members of
the Parliament. Portuguese living abroad are
allowed to vote in presence or by post in the
general elections. In the latter case, the Min-
ister for Home Affairs will send them (with-
out charge) the ballot paper as well as two
envelopes (one green, another white). In turn,
the voter shall place the ballot paper inside
the green envelope and both the green en-
velope, and a copy the voter’s identification
shall be placed in the white envelope and sent
by post before the election day (Article 79-G
of the Electoral Law for the Assembly of the
Republic, hereinafter “LEAR”).

The Constitutional Court, which is the last
resort court on electoral matters (Article
223, no. 1, c), of the Constitution), received
an appeal by a political party concerning
the decision of the General Assembly of the
Electoral District of Europe to void the votes
of 151 polling stations of the Europe district,
given that the envelopes with the ballot pa-
pers were not accompanied by a photocopy
of the voter’s identification document.

The Court was asked to rule on the validi-
ty of the General Assembly’s decision. The
appellant invoked a 2019 deliberation of the
National Election Commission (an indepen-

dent administrative body) on the interpreta-
tion of Article 106-I of LEAR, the provision
that regulates the procedure to follow once
the electoral correspondence arrives to the
General Assembly. According to the Com-
mission, the non-inclusion of the voter’s
identification document in the white enve-
lope does not affect the validity of the vote.
Indeed, the votes are discharged (identified
on the electoral papers) based solely on the
elements available on the back of the enve-
lope, i.e., before opening the white envelope.

The Constitutional Court rejected the argu-
ment. It explained that the inclusion of the
voter’s identification document in the white
envelope seeks to ensure the authenticity of
the vote, preventing a situation where another
person rather than the voter manages to cast
a ballot. Hence, the only reasonable interpre-
tation coming out of Article 106-I of LEAR
is to say that the discharge of the vote occurs
after the opening of the white envelope and
after the confirmation of the voter’s identity.
The argument that the mandatory inclusion
of the identification document amounts to
coercion on the voters was also rejected by
the Court. In effect, not only are electors free
not to vote, but Portuguese living abroad are
not required to vote by post, as voting in con-
sulates and embassies is allowed as well.

Finally, since the invalid ballots were put in
the ballot box alongside the valid ones, and
the number of votes declared void was by
large greater that the votes validly casted, the
Court declared that the overall results of the
turnout might have been compromised and
ordered the repetition of the electoral acts in
the affected polling stations, following Arti-
cle 119 of LEAR.

3. Ruling no. 466/2022 (Deprivation of liberty)

There is now a growing jurisprudence relat-
ed to the Covid-19 pandemic, addressing the
following subjects: distribution of powers
between the Parliament and the Government
in the definition of criminal offences during
the state of emergency and the state of ca-
lamity; constitutionality of the provisions
that determined a period of compulsory con-
finement or prophylactic isolation concern-
ing passengers arriving on certain flights;

constitutionality of provisions determining
a mandatory confinement period for citizens
subject to active surveillance by the health
authorities; and procedural effects of legal
measures adopted within the context of the
Covid-19 pandemic.12

Amongst several rulings on fundamental
rights, we will highlight one that followed a
distinct path on a subject concerning funda-
mental rights theory. In Ruling no. 466/2022,
the Constitutional Court was called to decide
an appeal filed against a decision handed
down by a Criminal Investigation Court
which, granting a request for habeas corpus
presented by the applicant, had refused to
apply provisions establishing the mandatory
confinement. When compared to previous
jurisprudence, this decision can be consid-
ered innovative, as the Court went beyond
a mere organic review of constitutionality
and ruled on the substantive constitutional
conformity of the provisions under review.13

Thus, after deeming mandatory isolation as
an encroachment on the personal freedom
guaranteed by Article 27, no. 1, of the Con-
stitution, the Court argued that these mea-
sures entailed an actual deprivation of liberty
and not a mere restriction to that right. The
Court then concluded, by majority, that the
measures contained in the provisions under
review were forms of deprivation of liberty
not authorized by Article 27, no. 2 and 3, of
the Constitution, and therefore deemed them
substantively unconstitutional.14

4. Ruling no. 0939/15.9BEPRT 0620/17 (Se-
curity of employment)

This ruling, delivered by the Supreme Ad-
ministrative Court (SAC), analysed Article
92, no. 2, of Act no. 59/200915, a provision
according to which fixed-term employment
contracts of civil servants cannot be convert-
ed to contracts of indefinite duration – mean-
ing that they will always terminate at the end
of their last renewal.

In the case, the appellant had been hired,
through a fixed-term employment contract,
to work on the municipal pools. This con-
tract had been successively renewed, from
November 2000 until November 2013, when
the employer decided to prevent any further
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renovations and provoked the end of the em-
ployment relation. The appellant believed
that her contract should have been converted
and argued that the aforementioned prohibi-
tion is in violation of EU law, since Direc-
tive 1999/70/EC forbids an excessive use of
fixed-term contracts.

The SAC referred to the Court of Justice
(of the EU) for a preliminary ruling, asking
whether the national regime was in viola-
tion of the Directive. In return, the Court
of Justice16 stated that the Directive should
be interpreted as opposing the legislation
of a Member State which absolutely for-
bids, in the public sector, the conversion
of successive fixed-term contracts into
open-ended contracts, when there are no
other effective measures in place to pre-
vent and punish the abusive celebration of
successive fixed-term contracts.

Following this ruling, the SAC set out to
determine whether, in comparison with the
private sector, the legal regime provided
an equally effective answer to this kind of
situation in the public sector. However, it
ascertained that the only consequences, re-
garding the abusive celebration of succes-
sive fixed-term contracts, were the nullity of
such agreements and the possible civil, dis-
ciplinary, and financial responsibility of the
involved organs or services’ head officers.
Which was deemed to be neither equivalent
to the solutions present in the private sector
(since, in that context, the Portuguese La-
bour Code imposes the conversion of such
contracts to contracts of indefinite duration),
nor effective to prevent this scenario. In fact,
not only the responsibility of head officers
is triggered regarding the State (and not the
affected workers), but also the feebleness of
the legal regime is clear, as highlighted not
only by this case, but also by other similar
situations found in case-law, and by the sev-
eral processes of integration of precarious
workers that have been lately promoted in
the public sector. For this reason, the provi-
sion under analysis was ruled to be in viola-
tion of Directive 1999/70/EC.

Finally, the SAC also debated whether the
conversion of these contracts to contracts of
indefinite duration was in violation of Arti-

cle 47 of the Portuguese Constitution, which
enshrines the right of all citizens to, equally
and freely, access the public sector, usually
through the means of an open tender. The
Court stated that the equal access to public
employment cannot supersede the right to
security of employment and that a devia-
tion to the aforementioned rule should oc-
cur when imposed by the protection of good
faith, protection of trust, and proportionali-
ty. In sum, a restriction of Article 47 of the
Constitution was deemed adequate (making
it unnecessary to invoke the primacy of EU
law). Therefore, the appellant’s employment
contract was considered to have converted to
a contract with indefinite duration, and her
dismissal was ruled unlawful.

5. Ruling no. 468/2022 (Private property)17

Once again following the initiative of the
Portuguese Ombusdman, the Constitutional
Court was called to analyse Article 168-A,
no. 5, of Act no. 2/2020 (which approved the
2020 State’s Budget) in relation to the rights
to property and to private economic initiative.

This provision determined that, given the
pandemic context and regarding lease agree-
ments for stores in shopping centres, until 31
December 2020, tenants were exempted from
paying the minimum part of the rent (in fact,
these rents are divided in two segments: a
minimum, i.e., fixed part, that relates to the
concession of the space and the provision of
associated services, and another part, variable,
dependent on the shop’s business volume).

The Court noted that, unlike the emergency
measures directed at housing and general
non-housing rental agreements, where tenants
were given a moratorium, in this case there
was an actual exemption of payment of part
of the rent.And since the rights that arise from
contracts are part of the creditor’s patrimony
and, therefore, covered by the constitutional
guarantee of ownership, this measure was
considered to restrict the right to property.

The Court acknowledged that the State’s
intervention aimed at aiding the tenants of
shopping centres, whose activity was un-
doubtedly affected by the pandemic, and that
it was adequate to that effect. However, it

breached the principle of proportionality –
since any restriction must be deemed neces-
sary, indispensable to achieve the envisaged
goals – given that there were other avenues
at the State’s disposal to achieve the same
purpose (such as credit lines, moratoria,
etc.), overburdening shopping centres’ pro-
prietors. Furthermore, the principle of pro-
portionality in a strict sense was also affect-
ed, since the sacrifice imposed to the owners
of shopping centres was considered greater
than the benefits afforded to their tenants.

Still, given the provision laudable teleol-
ogy and the nature of its defect, the Court
decided to merely declare a partial unconsti-
tutionality, through a “reductive” decision.
In effect, such decisions will be possible
when it is clear that the legislator prefers a
partial measure to its complete elimination;
when the removal of the rule creates a void
incompatible with the prohibition of legisla-
tive deficit; when the extent of the reduction
is provided by a subsequent or contemporary
rule, applicable in the same or a similar do-
main; and, finally, when the avenues to rem-
edy legal gaps are insufficient.

Therefore, inspired by the new legal rule
enshrined in the States’ budget for 2021,
the Court declared that the provision under
analysis is unconstitutional only when it
exempts the tenants from paying the fixed
part of their rent beyond a rent’s reduction
that is proportional to the reduction of the
monthly business volume, up to fifty per
cent of its value, when their establishments
have a drop in their business volume (con-
sidering the volume of the same month of
2019, or, in its absence, the average busi-
ness volume of the six months previous to
the Presidential Decree no. 14-A/202018, or
of a smaller period, if applicable).

Iv. lookIng ahead

At the beginning of 2023, the Constitution-
al Court issued a judgement upholding the
unconstitutionality of the diploma on eutha-
nasia (Ruling no. 5/2023), on the grounds of
the lack of precision of its norms. The de-
cree has returned to the Parliament, which
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for the second time in a row (see Ruling
no. 123/2021) sought to address the faults
voiced by the Court. Although the President
of the Republic vetoed the renewed decree,
the Parliament overrode the veto by an abso-
lute majority and forced the President to sign
the legislation. Yet, it is not clear whether the
Constitutional Court will have the chance to
rule on the constitutionality of the new Act,
this time via an ex post review.

Lastly, it is yet to be seen whether the consti-
tutional amendments under discussion in the
Parliament will manage to solve some of the
unconstitutionality detected in Rulings deal-
ing with interference with communications,
data retention, and mandatory confinement
during the Covid-19 pandemic.
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